



AMERICAN BAR ASSOCIATION 


JOVRNAL 





, VOL. X 


NOVEMBER, 1924 




















se 
































ee 
SF ed i 


——_—— 





NT @& 


= Yi 


ES 




















eS So eee 











= = 
—.. Y < 





~~~ 
ee 


an 





SF 





A Clearing House for Disbarment Information 





bbe. inconveniences arising from the lack of a 
central burs rmation as to disbarments 
the various states, to which resort might be had 
case informatiot desired as to an applicant 

1 one state for admission to the bar of another, 

ve long been notorious. In order to meet this 
ry evident need fessi s a whole, and 
us aid in maintaining the standards of the bar, 


Executive Committee of the American Bar As- 


ciation last January passed a resolution to the 


ffect that the use of the Association as a clearing 


ise for the regist: n of such information would 


as a great deterrent to unscrupulous practition- 





and that, therefore, the Secretary of the As- 
ciation be instructed to proceed as soon as 
racticable to put into effect the following plan: 
“(1) The Secretary of the American Bar As- 
ciation shall at stated intervals request the secre 
taries of the various State Bar Associations to 
port to him the disbarment of any members 
the Bar of their respective jurisdictions, such 
State Bar Associati secretaries obtaining the 
quisite information from their local and county 
sociations as and n necessary. 
“(2) The Secretary of the American Bar As- 


ciation shall compile the information so obtained, 


at stated intervals shall notify the secretaries 
the respective state associations of all final dis- 
rments throughout the entire country, reported 


to that date 





(3) The Secretaries of the respective state 
sociations shall be juested in turn to communi- 
such information so received, to the various 

al or county associations of their respective 
tates, to the end that, accurately and with a min- 
um amount of labor, every bar association within 
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the United States shall be put in possession of the 
names of all lawyers who have been disbarred 


throughout the United States during a given 


period.” 

In pursuance of these instructions Secretary 
William C. Coleman has sent out a letter to the 
secretaries of the various State Bar Associations, 
asking them to lay the matter before their associa- 
tions in the proper way with a view to such author- 
ization as enable them to 


may be necessary to 


cooperate in putting the plan into effect. He added 
that the plan was, at the start at least, that the lists 
of disbarments should be compiled and distributed 
from his office four times a year. He further sug- 
gested that it would be of assistance and greatly 
simplify the work if state secretaries would make 
such arrangements as might be necessary to ensure 
prompt records in their offices of all final disbar- 
ments occurring within their states. 

“The value of the whole service depends ot 
course,” he continued, “to a large extent upon the 
frequency as well as the regularity with which the 
state associations, and through them the more local 
bodies, are advised of disbarments. Otherwise, unfit 
persons may slip through for want of timely de- 
tection. I should add that the three months’ in- 
terval is proposed as a desirable one to adopt at the 
beginning, but of course the number of names re- 
ceived by my office during the next year will make 
it possible to determine more accurately the fre- 
quency with which information should be requested 
from the local associations and then compiled and 
distributed.” Secretary Coleman emphasized the 
necessity of not sending in names of disbarred 
lawyers until such disbarments had been made final, 
since thereafter the disbarment through appeal 


might be reversed. 
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A “Lawyers’ Chautaugua” 


HE District Bar Association of the Fourteenth 

Judicial District of Iowa has the distinction of 
having planned and held the first “Lawyers’ Chau- 
tauqua” on record. For several years the Associa- 
tion of this district has been holding a district bar 
meeting and banquet in December and a picnic 
meeting in the summer. At these meetings sugges- 
tions were frequently made that some plan should 
be devised by which the lawyers could get more 
practical talks and discussions on important legal 
questions. Judge Daniel F. Coyle, the senior judge 
of the district, proposed a three-days meeting of 
lawyers on the Chautauqua plan, and his ardent 
championship of the idea finally secured it a trial 
at Emmetsburg during three days in June this 
year. 

The attendance was very good and the interest 
genuine. The morning hours from nine until 
twelve each day were taken up with lectures on 
evidence and procedure—practical discussion of 
questions of law that come up in the courtroom 
Lawyers young and old took notes and interesting 
discussions followed. In the afternoon of each day 
there was a “lawyers’ conference” on questions of 
importance to the Iowa bar. Each evening there 
was an address by a well-known member of the bar, 
and there was also a formal address the afternoon 
of the second day. Between these various events 
there were such interesting features as picnic 
lunches, auto drives, entertainments by glee clubs 
and other organizations. 


Books Good—Prices Low 


The following sets are complete to date. They are 


all in good condition and offered attractive prices. 


Write for description and price of the sets that inter- 
est you. 


REPORTERS GENERAL—Cont'd 


Atlantic Reporter. 
Northeastern Reporter U. 8. Supreme Ct. 
Northwestern Reporter Illinois Reports 
Pacific Reporter. | 1, Appellate Reports 
Southwestern Reporter ll. Reports to N. E 
Southeastern Reporter Reports 
Southern Reporter. 

U. S. Sup. Ct. Reporter 
New Yerk Supplement 


Ruling Case Law 
Reports 


Reptr 
Iowa 
fowa Reports to N. W. Reptr 
Wis, Reports to N. W. Reptr 
Nebraska Keports 
Kansas Reports to Pac. Reptr 
N, J. Equity to Atl. Reptr 
Nevada Reports to Pac. Reptr 

¥. Common Law, Chancery 

Amer- and Ct Appeals to N E 

Reptr 

Northwestern Reptr. Digest 

English Ruling Cases. 

Reports cYyc, 40 vols, 

A, & E, Encyc. Law, ist ed 

A. & E. Encyc. Law, 2nd ed 

Encye. of Evidence 

Encyclopedia Pieading and 

Practice. 

Standard Encyc. Procedure 

Fletcher on Corporations 

Page on Contracts 


GENERAL 


A complete set of the 
ican Digest System, 119 
volumes. 

Encye, U. 8, Sup. Ct 

Digest U. 8, Sup. Ct. Reporis 

Federal Statutes Annotated 

Negligence & Compensation 
Cases Annotated. 

L. R. A. old series, 
and third unit. 


new series 


We have in stock 10,000 law books. Inquiries wel- 
comed as to any law book matter. 





GEORGE I. JONES, Law Bookseller 
202 South Clark St., Chicago, Illinois 
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THE ELECTION 


THE CONSTITUTION 


Lincoln, in his first war message to Congress, 

“common man”, who instinctively stood for the 
“He knows that the destruction of the government 
Washington could mean no good to him.’ 

The overwhelming repudiation of a political party having 
its chief plank a destructive change in the Constitution set up 
George Washington and his fellow-patriots indicates that 
American still has the saving common sense. Neither argum« 
nor Oratory nor the pressure of powerful organizations claiming 
to control votes was enough to make the common man favo 
giving to the Legislative Department of the government jud 
power to override the Supreme Court. Washington and 
associates carefully provided for the separation of those powers 
and the man and his wife voted to sustain that system. 

But that a plank for the practical abolition of the Supren 
Court could have had in a land of education 4,000,000 votes 
shocking fact. It discloses an amazing lack of information 
specting our governmental theory. It calls for systemati 
thorough teaching to prevent the further spread of a manifes 
peril. 

The book for the lawyer, for the school, for the man and his 
wife, and for the family reading-circle is now available it 
plains the origin and application of 187 clauses of the Con 
tion. The great interest of the people has required eight printi 
in two years 

Says the Springfield (Mass.) Republican: 

“It is doubtful whether a more useful 
could be suggested.” 

The Philadelphia Public Ledger 

“The only regret is that he did not take more space and us 
more incidents showing the interpretations of the Constitutior 
even at the risk of making a book three times as thick as he did 

You who have just attended to voting should now attend t 
education in the real Americanism. This is pre-eminently the 
duty of the lawyer. See that sound teaching goes on 


THE CONSTITUTION 
OF THE UNITED STATES: 
Its Sources and Its Application 
By Thomas James Norton 
298 Pages 
At all Booksellers or from 


LITTLE, BROWN & COMPANY 


Boston Publishers 


said of 


work in popular educat 


| 


Ninth Printing Cloth $2 

















VISIT OF THE AMERICAN BAR ASSOCIATION TO 
PARIS 


Nearly Eight Hundred American Visitors Entertained by French Hosts at Various Functions 
—Event Calls Attention to Debt Which Constitutional and Legal Institutions of England 
and America Owe French Genius—Receptions and Addresses at Hétel de Ville and 
Palais de Justice—President Doumergue Gives Garden Party in Grounds of Elysée 


Palace 


-Luncheon at Versailles—Other Delightful Social Attentions 


By WitiraM D. GutTHrRie 
Chairman, Paris Committee, American Bar Association 


HE invitation sent by the British and Canadian 

"[ Bars to the American Bar Association to visit 
London in July, 1924, was followed by a like 
nvitation from the ancient Order of Advocates at 
the Court of Paris to pay them a visit immediately 
ifiter the ceremonies in London. M. Manuel Four- 
ade, the distinguished Batonnier of the Paris Bar, 
sent the invitation to President Saner, and it was 
cordially supported, on behalf of his Government, 
y the French Ambassador, M. Jusserand. The 
xecutive Committee of the Association having 


iccepted this invitation, President Saner appointed 


Denégre, Guthrie, Rose, Scott, 
Strawn and Wickersham as a committee to arrange 
the details of the visit to Paris. This committee 
was assisted by a committee of American lawyers 
ing in Paris, who kindly volun- 
teered their services. Col. Hugh A. Bayne acted as 
chairman and Mr. Walter C. Emmet as secretary 
f this local committee, and Messrs. Benjamin H. 
Conner, Donald Harper, Lovering Hill and Gether- 
ing Miller were associated with them. The success 
ind enjoyment of the visit to Paris was in greatest 
measure due to the labors of this local committee. 

More than five hundred members of the Asso- 
ciation, coming from forty-three States, Porto Rico 
and Hawaii, availed themselves of the invitation ot 
the Bar of Paris and attended the receptions given 
there, and many were accompanied by their fami- 
lies, so that a total of nearly eight hundred Ameri- 
ntertained by our French hosts 


Messrs. Coudert, 


Tr 
i 


residing and practi 


can visitors were ¢ 
at the various functions. 

It was singularly appropriate that the visit of 
the American Bar Association to London should 
be supplemented a similar visit to Paris. A 
pilgrimage to the sources of American constitu- 
tional principles and jurisprudence could hardly 
have been deemed complete, the spirit of the his- 
toric reunion and pageant at Westminster Hall in 
luly, 1924, would not have been truly retrospective, 
and some of the beneficent purpose and advantage 
of the visit might have been missed if recognition 
and appreciation had not been included of the debt 
which the constitutional and legal institutions of 
both England and America owe to French thought 
and genius. The inspiring spectacle of thousands 
of English, American and Canadian lawyers, mov ed 
deeply by a sense of common spiritual inheritance 
and gathered together in the ancient and royal hall 
of William Rufus, was highly calculated not only to 
stir the hearts and imaginations of all those present, 
but to carry their minds back to the days when 
French Kings ruled subjugated England and the 


no 
ng 
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foundations of the English Constitution were being 
laid by men thinking and speaking in French. All 
must have recalled that William Rufus, who built 
Westminster Hall (still much as he left it), and the 
four succeeding kings, were essentially French 
kings, and that King John and the barons who 
forced him at Runnymede to affix the royal seal 
to Magna Carta, for which President Hughes loftily 
acclaimed “our reverence as a sacred text,” all 
thought and spoke only in French. Mr. Justice 
Sanford and Mr. Wickersham, in their Paris ad- 
dresses, emphasized the influence of French culture 
upon the development of English and American 
institutions and of those early germs of liberty and 
law from which a great civilization was to spring 
on both sides of the Atlantic, as will be seen by 
reference to the translation of their remarks, which 
were spoken in graceful French. 

Hence, it may be deemed quite fitting and inter- 
esting, in connection with an account of the unique 
and historic visit of the American Bar to the ancient 
Bar of Paris and the genuine hospitality and cordial 
fraternal greetings then received, if an attempt be 
made to recall, although necessarily in an incom- 
plete manner, some aspects of the impress made by 
French thought and genius upon English institu- 
tions and jurisprudence in the days of the Nor- 
man domination. To the American and Canadian 
lawyer, no mental recreation could surely be more 
instructive or stimulating than thus to trace back 
through many troubled centuries the genesis and 
sources of their conceptions of constitutional prin- 
ciples and jurisprudence, and to realize the antiquity 
and continuity of their history and the debt which 
they owe so directly not only to England, but like- 
wise to France. In such a retrospect there would 
be much to contemplate with pleasure, pride and 
inspiration. It would bring back the reality of the 
immemorial past, and it could not fail to be valuable 
and instructive in studies of comparative juris- 
prudence and legislation. It might well tend to 
illumine what, in some measure at least, had become 
dark or eclipsed and would otherwise have re- 
mained imperfectly understood, and it might, per- 
haps, show to be kindred much that we might 
otherwise fancy was foreign and of no immediate 
relation to what we are thinking, doing and enjoy- 
ing today. 

In speculating upon the subject of French in- 
fluence on English thought, it should at the outset 
be recalled that long prior to the Norman Conquest, 
French was familiarly spoken in the Palace of West- 
minster; the princes, nobility and clergy of Eng- 
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land were even then being educated in Normandy, 
and this practice continued long after the Battle 
of Hastings in 1066. 

It is only necessary to read Ambassador J usser- 
and’s “Literary History of the English People” in 
order to appreciate how preponderantly French 
language and thought influenced English language 
and thought from long before the eleventh until 
the seventeenth century. This scholarly and phil- 
osophic work, in many respects superior to Taine’s 
well-known adventure in the same field, has caused 
many to lament the loss which permanent literature 
sustained because M. Jusserand has felt constrained 
to devote his great talents for half a century to the 
diplomatic service of France. No scholar or anti- 
quary was better qualified to do a literary work 
which is yet to be done, and that is, to trace to their 
true sources the origins of our conceptions of polit- 
ical justice and jurisprudence and of the science of 
government and to show how many of them are to 
be traced to France and to Rome, or at least were 
mightily influenced by them. 

The records available to us show that for sev- 
eral centuries after the Norman Conquest the gov- 
ernance of England was essentially French. ‘The 
King and his entourage spoke French; the laws 
were enacted in French; the lawyers pleaded and 
argued in French; the judges rendered their judg- 
ments in French; the famous Year Books were long 
printed in French; the only literature current, 
whether legal or otherwise, was French, and even 
the old English language, so far as it survived 
down to our days, became two-thirds French. But, 
in truth, neither Saxon nor English nor Norman 
French survived, for a new language, as well as a 
new people, was born of the tremendous infusion 
of French blood and culture into Briton and Saxon. 

The Normans, when they conquered England, 
were the most brilliant men of their age and the 
foremost race of Christendom. As Macaulay tells 
us, they had acquired all the knowledge and refine- 
ment of the Franks; they had raised the French 
language to a dignity and importance which it had 
never before possessed, and “the polite luxury of 
the Norman presented a striking contrast to the 
coarse voracity and drunkenness of his Saxon and 
Danish neighbors.” Macaulay adds that “that 
chivalrous spirit, which has exercised so powerful 
an influence on the politics, morals and manners 
of all the European nations, was found in the high- 
est exaltation among the Norman nobles; they were 
distinguished also by their skill in negotiating and 
by a natural eloquence which they assiduously 
cultivated ; it was the boast of one of their historians 
that the Norman gentlemen were orators from the 
cradle,” and “the subjugation of a nation by a na- 
tion has seldom, even in Asia, been more complete.” 
So much was this so that the famous British his- 
torian feels constrained to admit that during the 
century and a half which followed the Conquest, 
there was, to speak strictly, no English history. 
Yet he adds that sterile and obscure as is that por- 
tion of English annals, it is there that we must 
seek for the origin of English freedom, English 
prosperity, and English glory: in other words, dur- 
ing the period that was essentially French and that 
gave the “sacred text” of Magna Carta to the 
English-speaking peoples. 

In that immortal constitutional 
the thirteenth century, framed at a 


document of 
time of com- 


AMERICAN Bar AssocIATION JOURNAL 


plete Norman domination, are to be found the tw 
fundamental principles upon which hangs the wh: 
structure of American constitutional law. ‘The fi 
principle is, that the citizen and later the America 
colonist (as Mr. Hughes eloquently declared 
London), were entitled as of birthright to th 
lex terrae of Magna Carta, the formula which 
the course of time came to be embodied 
petuated with us in the term “due process of law 
twice inserted in our National Constitution, and th 
second principle is, that any statute in conflict wit! 
that lex terrae should be “void null” in th 
lanquage of the Great Charter itself, or “ 
none,” in the language of the time of Edward II] 
(1327-1347). In fact, the constitutional 
process of law,” probably the most important, ei 
fective, beneficent and far-reaching in America 
constitutions, originated in a statute enacted i 
French during the reign of Edward III (ch. 3, A. D 
1354), and the French formula was “due proces de 
les,” 

The impress of the French upon the Englis! 
may be curiously illustrated by citing a statute en 
acted in 1311, practically two hundred and fiity 
years after the Norman Conquest, which prescribed 
the text in Latin of the coronation oath ot the King 
of England, but with a note to the effect that if th 
King was not “lettered” (si Rex non fuerit litteratus 
he should swear in French; and M. Jusserand com 
ments that the idea that the oath might be taken in 
English did not then occur to anyone.' 

In Blackstone’s Commentaries, for an 
ample, we find the statement that pleadings in th 
English courts “were formerly all written, as in 
deed all public proceedings were, in Norman or law 
French, and even the arguments of counsel and 
decisions of the court were in the same barbarous 
dialect.” He then added that this was an t 


and pe! 


and 


holden fe 


term “du 


“evident 
and shameful badge, it must be owned, of tyranny 
and foreign servitude; being introduced under the 
auspices of William the Norman, and his sons 
whereby the ironical observation of the Roman 
satirist came to be literally verified, that ‘Gallia 
causidicos docuit facunda Britannos.” This continue 
until the reign of Edward III, who, having em 
ployed his arms successfully in subduing the crown 
of France, thought it unbeseeming the dignity of 
the victors to use any longer the language of 
vanquished country.” 

After centuries of forgetfulness, if not disdain 
and repudiation of the influence of French thought 
and genius upon the development of English 
stitutional institutions and jurisprudence, in 
own day came the researches and acknowledgments 
of great English legal scholars, and particula 
Professor Maitland, who blazed the way 
bridge forty years ago, to be later follow ; 
lock and Maitland’s History of English Law and 
Professor Jenk’s Law and Politics in the Middle 
Ages. These scholars and jurists have shown how 
for centuries before the Conquest “the main force 
which made for the improvement of law was th« 
church, and the church, if it was Catholic, was al 
Roman,” and how, after the advent of Willi 
Conqueror, the force was French, “our parliz 
and its statutes, our privy council and its ordi 
nances, our peers, our barons, the commons of th: 


con 


1. Histoire Littéraire du Peuple Anglais, p. 236 
2. Commentaries, book III, p. 318, the 
original, 
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front of the Sainte Chapelle July 29th, 1924, showing (from left to right) Ambassador Herrick, 


Mr. Hughes, 


gn, the state, the nation, the peo- 


rked widely and deeply. 
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t to 


rtance 


Batonnier Fourcade and Ex-President Poincaré. 


much to say that at the present almost all our words 
that have a definite legal import are in a certain 
sense French words,” and that among the most 
momentous and permanent effects of the Norman 
Conquest “was its effect on the language of Eng- 
lish lawyers, for language is no mere instrument 
which we can control at will; it controls us.” And 
Maitland declared in a passage that Mr. Justice 
Sanford undoubtedly recalled in delivering his de- 
lightful address at the Palais de Justice that “in 
all the world-wide lands where English law pre- 
vails, homage is done daily to William of Normandy 
and Henry of Anjou.” 

As already stated, more than five hundred 
members of the Association accepted the invitation 
of the Paris Bar. The Comité France-Amérique, 
82, Avenue des Champs-Elysées, and the Carnegie 
Foundation for International Peace, 175, Boulevard 
Saint Germain, generously offered their bureaus as 
headquarters of the Bar Association in Paris, and 
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their facilities were availed of. Our members regis- 
tered on arrival at the France-Amérique bureaus, 
and the tickets to the various functions were there 
distributed. Nine formal entertainments were pro- 
vided at various places, beginning Tuesday, July 
29th, and ending Friday, August Ist, viz.: at the 
Palais de Justice, the Hotel de Ville, the Elysée 
Palace, the Club-house of the Union Interalliée, the 
Palace of Versailles, the Comité France-Amérique, 
the Ministry of Justice, the Carnegie Foundation, 
and the American Chamber of Commerce for 
France. There were also dinners given by Baton- 
nier Fourcade and Ambassador Herrick, an official 
luncheon at the Elysée Palace given by the Presi- 
dent of the Republic, M. Doumergue, and a con- 
ference on August Ist at the rooms of the Society 
of Comparative Legislation. At this conference a 
number of eminent French legal scholars met repre- 
sentatives of the American and Canadian Bars and 
addresses were made by the President of the So- 
ciety, M. Troullier, who is President of the Tribunal 
of Commerce of Paris, Professor Henri Levy UIl- 
mann, of the Paris Law School, and Professor 
Pierre Lepaulle, and were responded to by Dr. 
James Brown Scott on behalf of the American Bar, 
and Judge Fabre Surveyer, of Montreal, on behalf 
of the Canadian Bar. 


Palais de Justice 


The first function was the official ceremony of 
welcome by the Paris Bar to the American and 
Canadian Bars at the Palais de Justice. The Baton- 
nier of the Order of Advocates at the Court of 
Paris, assisted by ex-Presidents Poincaré and 
Millerand as members of the Council of the Order, 
the ex-Batonniers, and the highest members of the 
judicial hierarchy of France, received President 
Hughes and the visiting American and Canadian 
judges and lawyers. A procession was formed with 
President Hughes and Batonnier Fourcade at its 
head, which, with much pomp and ceremony, pro- 
ceeded from the entrance of the Palais, facing the 
Place Dauphine, to the famous great hall known 
as the Salle des Pas-Perdus. 

Of all the historic spots of Paris none was 
worthier of this unique, memorable, and confra- 
ternal reception by the ancient Order of the Advo- 
cates at the Court of Paris to fellow-members of 
our great profession coming from distant America. 
The place was indeed supremely fitting. The Amer- 
ican and Canadian lawyers present were deeply 
stirred at participating in this inspiring function on 
such historic ground and recalling how many fa- 
mous events there happening had affected the 
course of the destinies of England and America. 
An interest quité their own quickened the memories 
of Americans who could not forget the many ties 
that bind the United States to France; and the 
Canadians, likewise, could not forget that Canada 
was once French, that the Fleur-de-Lis had floated 
over the fortresses of Montreal and Quebec, that 
Canada had become a free and prosperous nation 
under another flag, and that their own history was 
in a peculiar sense associated with events that had 
occurred on the very ground where they then stood 

Annexed to this report will be found in full 
the addresses delivered on this occasion. 

Batonnier Fourcade welcomed the American 
and Canadian lawyers in language so eloquent as 
to make all present realize the genuine hospitality 
and fraternity of our French fellow-members of the 





profession. It is impossible in a translation to cor 
vey the charm of this eloquent address, the gra 
of its style, and the impressiveness of its deliver) 
M. Fourcade was followed by President Hughe 
Mr. Justice Sanford and Mr. Cannon, Batonnier « 
the Quebec Bar. Both Mr. Justice Sanford and 
Mr. Cannon spoke in French. Then were sung the 
Star Spangled Banner, God Save the King, and La 
Marseillaise by the chorus of the Grand Opera. On 
the completion of the official ceremonies of wel- 
come, President Hughes deposited a_ beautiful 
bronze wreath on the monument erected in the hal! 
and dedicated to the memory of the French lawyers 
who had given their lives in the World War, and on 
this wreath the words “Hommages du Barreau 
Américan” were engraved. 

To those of our members who were not able t: 
be present at this imposing and never-to-be-forgot 
ten ceremony, a brief description of the Palais de 
Justice may be interesting, and it may serve t 
explain the deep emotion of those who were able 
to participate in person. 

The Palais de Justice is now a group of build 
ings, located on an island in the River Seine know: 
as the Jle de la Cité, and the group also includes the 
still more famous Conciergerie and Sainte Chapell: 
This island is the oldest and most interesting part 
of Paris, and includes also Notre Dame, the Hotel 
de Dieu (hospital), the Préfecture de Police, and 
other important buildings. The ancient town of 
Lutetia Parisio-um of the Romans was there situ 
ated. There, where we stood, Roman governors 
and emperors had resided. There Julian, the Apos 
tate, had been proclaimed emperor, nearly sixteen 
hundred years ago (A. D. 360). There was th: 
Palace of Saint Louis; there the exquisite Sainte 
Chapelle that he had caused to be erected ; there the 
Conciergerie laden with its awful and heart-rend- 
ing memories; there before us was the fine monu 
ment raised to the memory of the great Males- 
herbes, whose splendid courage in defending Louis 
XVI, and serenely forfeiting his life on the guillo 
tine in so doing, are the incarnation of fearless 
advocacy and the pride and glory of our profession 
throughout the world. Opposite stands the monu- 
ment to another famous and fearless advocate, 
Berryer, and to the left the statue of Portalis 
illustrious as a jurist and as the principal editor of 
the Code Napoléon. 

Immediately adjoining the Berryer monument 
and a few steps across the hall from where we wer¢ 
sitting, was the entrance to the famous gilded 
chamber, or Grand’ Chambre du Parlement, whic! 
is now used as the Premiére Chambre Civile. This 
was the royal bed-chamber of Saint Louis; it was 
there that in 1431 Henry VI was crowned King of 
England and France, at a time when the English 
flushed with the recollections of Henry V, the 
Battle of Agincourt, and the Treaty of Troves 
proudly dreamed of establishing their government i1 
Paris and of making their kings paramountly kings 
of France; and this was the chamber in which Louis 
XIV, returning from a hunt, had made his histori 
entry in anger, booted, spurred and whip in hand 
and had defied the hirhest court of his 
realm with the famous reply to their remonstrance 
“L’Btat, c’est moi.” 

But, above all, in sad memories that made the 
heart beat higher in svmpathy was the fact that 
here was the court room in which Marie Antoinette 
had heroically and with queenly dignity. that 


insolently 
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illy redeemed all her thoughtless follies, faced the 
evolutionary Tribunal, which condemned her to 
ath at four-thirty in the morning of October 14, 
793, after a night of indescribable torture, humil- 
ition and dauntlessness. 

There, looking down on pilgrims from a coun- 
ry she had befriended as the Queen of France, was 
e very ceiling that had witnessed her suffering 
nd the brutal persecution of the infamous Fouquier- 
inville, who left a bloody and indelible stain on 

the profession, as deep and horrible as the stain left 

n the magistracy of England by the infamous 
effreys. There, in a corner, still stands the narrow 
old spiral stone stairs which the noble Queen as- 
ended and descended with such sublime fortitude. 
\nd down these stairs went to their heroic deaths 
he victims of that tyrannical and conscienceless 
tribunal that denied alike fair play and all that is 
cuaranteed to us Americans by the beneficent and 
till effective shield of “due process of law.” 

Wandering from this hallowed chamber with 
ts awful memories and lessons of how inhuman 
in be made the masses even of Christendom by the 

preachment of hatreds, the pilgrim could 
lream for days amid the remains of past glories and 
tragedies. Each of the towers might furnish a 
olume of memories. It was the bell of one of these 
wers, the Tour d’Argent, that rang the signal 
ent from the Palace of the Louvre across the Seine 
n 1572 for the Massacre of St. Bartholomew. And 
what memories and tears might be recalled by the 
reflecting and imaginative who leaned against the 
railing, still standing, where were daily ranged, 
luring the Terror, the carts that conveyed so many 
innocent and heroic victims to the guillotine! 


class 





La Sainte Chapelle 


After the ceremonies in the Salle des Pas- 
Perdus, Batonnier Fourcade, accompanied by Presi- 
lent Hughes, Ambassador Herrick amd ex-Presi- 
lents Poincaré and Millerand, led the procession 
to the famous Sainte Chapelle. 

The Sainte Chapelle was erected under Louis 
XI to serve as the chapel of the palace, and after 
the removal of the royal residence to the Palais du 
Louvre, it served for centuries as the chapel of the 
Order of Advocates and of the courts of justice. 
This exquisite memorial of the genius of the past, 
vith its wonderfully beautiful stained glass win- 
lows, is a most perfect gem of Gothic architecture. 

The Sainte Chapelle is associated with the 
Paris Bar as no other place in the City of Paris. 
For centuries it was the custom of the Paris Bar at 
the annual opening of the courts to have celebrated 
und to assist at what was known as the “Mass of 
the Holy Ghost,” 





but more popularly called the 
Vesse Rouge, because of the color of the robes of 


the judges and the vestments of the priests. 
This reverential and immemorial practice was 
ibolished in 1906 because of the idea _enter- 


1ioritv of the French Parlia- 
ment that such an observance of religious faith by 
the élite of the Paris Bar, if not of the French na- 
tion, somehow gave offense to some conception of 
liberty of conscience! A resolution was passed re- 
1uesting the Minister of justice to prohibit the cele- 
bration of anv religious ceremony in buildings 
connected with the courts of justice, and especially 
the Messe Rouge, and it was decreed accordingly 


tained by the then n 












The building was thereupon dismantled as a chapel, 
and no more religious ceremonies were celebrated. 

However, in May, 1916, the members of the 
Paris Bar petitioned the French Government then 
in office to permit the Messe Rouge to be again 
celebrated at the Sainte Chapelle in reverential 
memory of the lawyers who had died in battle dur- 
ing the existing war. The petition was granted, 
and the altar was replaced, at which the Cardinal 
Archbishop of Paris officiated. Going to the door 
of the chapel, he there met the president of the Re- 
public, M. Poincaré, and grasping his hand, led him 
up the aisle to the altar, through rows of dis- 
tinguished soldiers, judges and lawyers. No inci- 
dent of the World War more graphically empha- 
sized the essence of the Union Sacrée and vivifying 
spirit of the then sentiment of religious tolerance. 
But, obedient to the law, the chapel was again 
secularized, as it is called, and it has so continued. 


Tribunal de Commerce 


President Hughes then went to the Tribunal de 
Commerce, accompanied by its distinguished and 
scholarly President, M. Troullier, the American 
Ambassador and others. This great tribunal dis- 
poses of nearly all the commercial controversies 
that arise in and about Paris. The court was in 
session, with five judges, and the proceedings that 
day in our presence gave striking evidence of the 
efficiency and capacity of the tribunal. An idea of 
this efficiency and capacity may be gathered from 
the fact that the records show that 193,502 judg- 
ments in commercial matters were entered during 
the biennial period of 1922-1923; or, stated in other 
words: 15,151 matters were on the calendar undis- 
posed of on January 1, 1922; during the succeeding 
two years 183,432 new matters were added, and on 
December 31, 1923, there remained to be judged 
only 5,081. By those American communities where 
the law’s delays and congested calendars are crying 
out for effective remedies, much might be learned 
from this great French business tribunal. 


Hédtel de Ville 


After visiting the Palais de Justice, the Sainte 
Chapelle, and the Tribunal de Commerce, President 
Hughes and his associates, accompanied by Baton- 
nier Fourcade and other distinguished hosts, pro- 
ceeded to the Hotel de Ville, where the American 
Bar was to be welcomed and entertained by the 
Municipal Government. The Hotel de Ville is the 
City Hall of Paris and the headquarters of its 
Municipal Government, and it also contains the 
bureaus of the Préfet de la Seine, who is the repre- 
sentative of the National Government. 

The Hotel de Ville, with its exquisite facade, 
its superb rooms, its sumptuous marble staircases, 
its gorgeously decorated salons, is one of the most 
palatial and magnificent edifices in the world. The 
present palace, for such it is, is modern, although 
still in the architectural style of the Renaissance; 
it was rebuilt after the destruction of the old his- 
toric building by the Communards in 1871. This 
imposing edifice will ever have a peculiar interest 
to all Americans because of the fact that it was 
there that two great inspiring and historic Franco- 
American fétes were given, the one in honor of 
President Wilson and the other in honor of General 
Pershing, amid acclamations of the gratitude of 
France for the sacrifices made and the services 
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rendered by the United States during the World 
War. 

The main hall was crowded with American and 
Canadian lawyers and their families. ‘There were 
high municipal officers, the Batonnier and his dis- 
tinguished colleagues, distinguished French judges 
and lawyers, famous French army and naval officers, 
etc., many accompanied by their wives The Presi- 
dent of the Municipal Council, M. Maurice Quentin, 
welcomed the members of the American and Can- 
adian Bars, and he was followed by M. Juillard, the 
Préfet de la Seine, speaking for the National Gov 
ernment. To these eloquent and cordial greetings 
President Hughes and Mr. Wickersham replied on 
behalf of the American Bar and Mr. Patenaude, of 
Montreal, formerly Secretary of State of the Domin- 
ion, on behalf of the Canadian Bar. the latter two 
speaking in French. There then followed music by 
the celebrated orchestra of the Paris Grand Opera, 
songs by two of its leading artists, and a most d« 
lightful ballet. 

After this entertainment, the audience was led 
into adjoining splendidly paneled and frescoed 
salons, where refreshments were served 

Elysée Palace 

The next day, Wednesday, July 30th, M. Dou 
mergue, President of the French République, gave 
a large official luncheon at the Elysée Palace in 
honor of President and Mrs. Hughes. President 
Doumergue was most cordial to all the guests 
This luncheon was followed later in the afternoon 
by a garden-party in the beautiful grounds of the 
palace for all American and Canadian lawyers and 
their wives, which was largely attended and greatly 
enjoyed. 

Reception by M. and Mme. Fourcade 

Wednesday evening was devoted to a most 
hospitable and delightful social entertainment given 
by Batonnier and Mme. Fourcade to the American 
and Canadian lawyers and their families at the club 
house of the Union Interalliée. Mme. Fourcade is 
the daughter of a famous batonnier. Marshal Foch 
is the Honorary President and the Comte de Beau- 
mont Chairman of the Executive Committee of this 
already famous international club, which was or- 
ganized shortly after the war to perpetuate socially 
the ties and friendships created during the war. It 
is situated on the rue du Faubourg St. Honoré, on 
which is also the Elysée Palace, the renowned 
British Embassy and some of the most famous and 
splendid residences of Paris. The gardens of the 
club run to the Avenue Gabriel adjoining the 
Champs-Elysées, and are famous for their beauty 
and the old trees that date back to the Ancient 
Régime. The Comte de Beaumont, on behalf of his 
committee, had already graciously extended to all 
the visiting lawyers the privileges of the club, and 
this invitation was largely availed of and greatly 
appreciated and enjoyed 

It is quite impracticable to convey to those not 
present a true idea of the charm and warmth of this 
exquisite entertainment \ strikingly genuine 
sentiment of professional fraternity and social inti- 
macy pervaded and left a feeling of deep apprecia- 
tion and reciprocity. The Americans and Canadians 


were being cordially welcomed as confréres in a 


great profession and in the finest spirit of French 
hospitality. 

In the garden of the club, M. and Mme. Four- 
cade had provided a dazzling night-féte, with a 









corps of trained dancers under the direction of M 
Lois Fuller and a large orchestra. There we: 
beautiful dances on the grass, and a wonderful ey 
hibition of shadow-dancing and variegated light 
The company then returned to the club house 
partake of refreshments and enjoy a welcome 
hospitality so cordial and so charming that it 
an impress which will ever be cherished by the 
who were so fortunate thus to enjoy the cor 
hospitality of Batonnier and Mme. Fourcad 


Versailles 


1 


The next morning, Thursday, July 3lst, sev 
hundred guests were taken by automobile to th 
Palace of Versailles, where they were met by it 
Curator or Administrateur, M. André Peraté, a: 
conducted by him through the famous histori 
rooms of the Palace. Thence the party proceed 
to the gardens behind the palace and the world 
renowned fountains, all of which latter were speci 
ally played for the pleasure of the American an 
Canadian visitors as on the days of grandes fét 
including the famous Bassin du Dragon and the 
comparable Bassin de Neptune. 

Then came a most interesting luncheon in th: 
Orangerie of the Palace, when Batonnier Fourcad 
again eloquently welcomed the guests and Mr: 
Wickersham and Col. Bayne replied, also in Frenc!] 
on behalf of the American Bar. The party ther 
made a visit to the Grand Trianon and its garde 
and to the Petit Trianon and its gardens, whereupo: 
the visitors returned to Paris in time to attend t! 
reception which was to be held at the rooms of t! 
Comité France-Amérique. 


Comité France-Amérique 


The Comité France-Amérique, of which tl 
distinguished French statesman and historian, M 
Gabriel Hanotaux is President, was organized 
1912, shortly after the Champlain celebration, t 
promote a better understanding and a closer re! 
tion between France and the Americas. The con 


mittee is composed of many distinguished leaders 


in French affairs, society and literature, and it dé 
votes much of its efforts to entertaining America 
visitors of distinction. It is assisted by a sub-com 
mittee of ladies of high social position under ths 
presidency of the Vicomtess de Salignac Fenélor 

As soon as it was made known that the Amer 
ican and Canadian Bar Associations had been it 
vited by the Paris Bar, the Comité France-Amérique 


placed its bureaus and staff at the service of the 
visiting lawyers, and, as stated above, headquarter: 


in Paris were there established. 
The visiting lawyers and their families were 
given a most cordial and enjoyable reception at tl! 


salons of the Comité France-Amérique. The re 


ception was also largely attended by distinguishe 
French statesmen, lawyers, littérateurs, etc. Thi 
address of welcome was made bv M. Henri Robert 


> 


formerly Batonnier of the Paris Bar, member of the 
Académie Francaise, and one of the most el 

and distinguished advocates at the French Bar. Mr 
Coudert replied on behalf of the American Bar 
Judge Surveyer on behalf of the Canadian Bar 


que 


Ministry of Justice 


Thursday evening, July 31st, a large banquet 


was given by M. Réné Renoult. Keeper of the Se 
and Minister of Justice, at the famous hotel 
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PALAIS DE JUSTICE 
palace of the \ try of Justice, No. 13 Palace 
Vendome la Renoult graced the banquet 
vith her presen M. Renoult, speaking on behalf 
vf the Frencl ment, in an eloquent and 
scholarly addr laimed the visiting Americ: 
cnolariy ad lead the visiting American 


ind Canadiaz Che banquet was followed 


later in the ever y a fete in the garden of the 
Ministry Madam Renoult, and what 
has been said of the charm and enjoyment and 
hospitality of M nd Mme Fourcade’s evening 
garden party s | be repeated respect of the 
entertainment at t Ministr f Justice given by 
M. and Mme. Re: 

\ stage erected in the garden of the Min- 
stry; the ground re beautifully illuminated: an 
rchestra played many hours; a concert was 


ven by disting ( rtists and famous dancers; 


1 


supper was thet rved and the guests personally 
ind most gr greeted by M. and Mme. 
Renoult, and d ng ntinued until a very late 
Carnegie Foundation 

Phe ( eception was given by 

e Carneg I International Peace 
known i1 e Dotation Carnegie) at its 
ne eightes tel in the Faubourg Saint 
ermain, | t interesting and memorable 
ntertainment. M stin Godart, representing the 
overnment, M. | Appell, Rector of the Uni- 
ersity of P Henri Lichtenberger and 


issisted by 


1 DY 


their wives, 
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AND SAINTE 





CHAPELLE 


received the American and Canadian visitors and 
welcomed them to the French home of the Founda- 
tion. The guests were greeted by Dr. Scott, who 
was followed by M. Godart in a particularly im- 
pressive and inspiring address, to which Mr. Rose 
replied, speaking in French, on behalf of the visitors. 
The formal reception was followed by a brilliant 
concert of classical music, at which three dis- 
tinguished French artists sang, to the delight of the 
large audience, and by a supper served on the roof- 
terrace of the hotel, which was beautifully illumi- 
nated with garlands of vari-colored lights, and from 
which a wonderful night view of Paris could be had. 


American Chamber of Commerce in France 


Friday afternoon, August Ist, the programme 
of welcome was completed by a reception tendered 
by the American Chamber of Commerce in France, 
which was attended by fully two hundred visiting 
lawyers. Addresses of welcome were made by the 
President of the Chamber, Mr. Blythe W. Branch, 
by M. Fourcade as Batonnier of the Paris Bar, by 
his Excellency Ambassador Herrick, and by M. 
Léon Meyer, Under Secretary of State of the Mer- 
chant Marine, on behalf of the French Government 
These gracious addresses were replied to on behalf 
of the visiting American lawyers by Judge Henry 
D. Clayton and Mr. Strawn. Thereupon, M. Meyer 
pinned on Judge Clayton’s breast the decoration of 
Chevalier of the French Legion of Honor and 
touchingly referred to the fact that Judge Clayton’s 
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brother, Colonel Bertram Tracy Clayton, an officer 
of the Regular Army of the United States, had given 
his life on the battlefield of Montdidier in defense 
of the principles of international justice that France 
had so valiantly fought for. 


In conclusion, the Paris Committee greatly re- 
grets that it is impracticable, for want of space in 
the JouRNAL, more adequately to describe the fra- 
ternal and delightful welcome extended on all sides, 
or to print in full all the addresses delivered at the 
various functions held in Paris. It is proposed, 
however, if the recommendation should meet the 


ADDRESSES AT THE 


Address of Mr. Manuel Fourcade, Batonnier of the 
Order of Advocates, Etc. 


RESIDENTS of the American and Canadian 
Bar Associations: Your Excellency, Ladies, 
Gentlemen, Fellow-members of the Bar: 

It is indeed a great day for the Paris Bar that 
affords it the privilege of greeting its American and 
Canadian colleagues in this historic place, witness 
of all its past. 

You come to us with your eyes still filled with 
the imposing spectacles which in England evoked 
so many common traditions and sentiments. A 
much simpler reception awaits you here, but you 
will, we doubt not, appreciate the cordial sincerity 
of our welcome. 

For us of the Paris Bar, whether we recall the 
links forged between the United States and France 
through common struggles long ago for American 
independence or but yesterday for our own salva- 
tion and the freedom of the world, or whether turn- 
ing our thoughts to Canada we feel the emotion 
which the mere mention of her name ever creates in 
our memories and stirs our hearts, we have the 
profound feeling that we are all united in a fra- 
ternity which not only survives the vicissitudes of 
time but which grows incessantly stronger without 
losing anything of the charm of its fraternal sym- 
pathy. 

In order to welcome you, our highest judicial 
authorities have joined us here today. Our Minster 
of Justice has been unfortunately prevented by im- 
perative parliamentary duties from being at their 
head. His regret is equaled only by our own. The 
representatives of the City of Paris have likewise 
joined us here for they were unwilling to wait until 
they could extend to you their own magnificent hos- 
pitality. 

Our joy is immeasurable 

But this reunion which takes place for the first 
time in the course of our histories does not merely 
afford us a sentimental satisfaction 

After the frightful commotions of a world 
turned upside down by resort to brute force, what a 
symbolical value is assumed by this impressive 
gathering of men who, reared under different skies 
and divergent laws, customs and traditions, share as 
a common ideal the unique and lofty pride of being 


“These addresses. with the exception of that by President Hughes 
f the American Bar Associati were delivered in French. We print 
a tranalation 
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approval of the Executive Committee, to prepars 
a pamphlet which will contain all the addresses 
printed in both languages, as a permanent memorial 
of an unique and, it is believed, historic visit 
Americar and Canadian lawyers to the ancient and 
illustrious Order of Advocates at the Court of Paris 
Such a memorial, moreover, would also be some 
evidence to our cordial and generous French hosts 
that their hospitality was appreciated and that their 
fraternal professional spirit was reciprocated by 
the American Bar Association. 

WitiraM D. GutTuri 

Chairman Paris Committee 


PALAIS DE JUSTICE’ 


the ever faithful servants of Justice! The peoples 
of the world confirm the truth that victory is not 
sufficient in itself and that if it brought to an end 
the brutal conflicts of the war, it did not solve the 
complex problems of peace; the goodwill of govern 
ments still spends itself in difficult conciliations, ir 
ingenious negotiations of governments in endeavor 
ing to restore to the world its faith in its destiny 
Jurists assembled as we are here today need but 
recall their own constant past experiences in orde! 
to realize that a lasting solution to men’s an 
tagonisms is only to be found in the competent 
and impartial application of law. 

A few days ago, Mr. President Hughes, whilst 
in London, you said that “The World was athirst 
for justice.” And truly the World, longing for 
peace, has the firm conviction that there can be n 
peace in any iniquity that arises no less from weak 
ness than from a spirit of revenge. In biblical times 
the enthusiasm of the Psalmist exalted itself in th 
vision of justice embracing peace. This vision 
seems for the time being to have forsaken the face 
of the earth: it will only be recovered when the 
world has found again that it can abandon itself 
to the joy of tasks accomplished in tl 
the morrow. 

It is fitting to reaffirm our belief in these ideals 
of restorative justice which the passions of men 
require, alas, to be eternally and necessarily re- 
iterated—here under the roof of this ancient palace 
that has sheltered justice for so many past centuries 


when the kings wanted to maintain it under their 


own roof—this ancient palace full of memories of 
Saint Louis who, glorious amongst these kings 
owes his purest fame to the fact that he wished to 
be for his subjects the supreme dispenser of justice! 
It is fitting to reaffirm these truths before famous 
American judges, before eminent members of the 
Supreme Court of the United States, the jurisdic- 
tion of which is unique in the world and which 
berids the very powers of government under the 
yoke of the law and prevents them from following 
the paths of the arbitrary: and before one of the 
highest representatives of the magistracv of Canada 
whose prestige is one of the best traditions of a 
country which has best known how to unite fidelity 
to the past with the progressive spirit necessary in 
the present days. 

It is particularly fitting to reaffirm these truths 
in your presence, my dear Confréres; you, who are 


; 


le security o 






























he intellectual élite of your two countries, and 
hose constant and admirable endeavors to dis- 
ver amid the diverse laws and systems of juris- 
rudence daily becoming more and more complex 
every country, the essential truths and the lessons 
iught by the experience of bygone ages. These 
iborious and fruitful researches have repeatedly 
roven the common origin of laws which were 
heretofore believed to have sprung from different 
ources. 

Have not researches in our own day demon 
trated that at the time of the Norman Conquest, 
he conquerors brought their laws with them and 
that they continued for centuries to formulate them 

their original Norman language and to impress 
heir Norman-French jurisprudence upon the Eng- 
sh system, that was later to be taken over the seas 
y English emigrants? What a light was thus 
thrown upon anal between the origins and 
ources of fundamental laws which seemed so differ- 
nt! And what a fruitful stimulant these researches 
ive proved in multiplying these analogies, in pro- 
oting closer collaboration, in trying to exemplify 
the truth of the essential unity of the law under the 
ipparent diversity of legal systems 





y1es 


Let this historic day be a fresh page in our 
ommon history ! 
When having invited our American confréres, 


ve heard, Mr. President Hughes, that they would 
1ave the honor of having you at their head, our 
opes were more fulfilled. 


1 


I know full we 
sublic role, whicl 


that we must ignore the great 
confidence of the chief of 


" +} 
cn € 


our Government, interpreting that of the whole 
nation, has entrusted to you in the life of a great 
people and the promotion of its high destiny. I 
shall, therefore, say nothing of the Secretary of 
State, whose example nevertheless bears witness 


that France is not the only country where great 
servants of the nation are recruited at the Bar. 

But the past events of your life belong to all 
ind this on this occasion I cannot forget. 

On July 14, 1918, after four years of war, the 
orld was still hesitating as to who would be 
ictor. The enemy’s armies had made an onslaught 

which for a moment they may have believed irre- 
sistible. The stopping of the invader had not de- 
rived sceptics of the right to doubt. And the 
vorid at large doubted 

It was on this very 14th of July, 1918, on the 
lay of the national féte of France, that America 
hose to make the most impressive pledge of faith 

that France has ever received. 

I shall not attempt to reconstitute the incom- 
arable majesty and the holy enthusiasm of the 
neeting at which the speech envisaged our far-off 
ountry in hymns of hope and love. 

A voice was then raised which 
vill deny. It said 





no one here 


We pay tribute tonight to the unquenchable ardor of 
France: we now, the heirs of all the ages, and in the 
foremost files of time, find it our great privilege and honor 
to carry forward that banner, and to place it secure, not as 
the banner of this country or of that country but as the 
banner of humanity, with peace and liberty to all. 


We are doing more tonight than paying tribute. We 
are here to make a pledge. We make our pledge to the 
people of France. We make our pledge, and it is the 





redeem it. We make our 


pledge of a people able to 
restored, her beautiful terri- 


pledge that France shall be 









ADDRESSES AT THE 





PALAIS DE 


JUSTICE 


769 






that once more she shall be renewed 


regarnished, 
in all her strength. 


tory 


Can you realize, Mr. President Hughes, the 
feelings which stir us today when we have amongst 
us the man who under such circumstances uttered 
these words? Do not expect from me the fitting 
expression of our emotion. 

On July the 18th, at dawn, the great chief to 
whom America gave a triumphal reception, Marshal 
Foch, bade Victory take its course. The 
response was the magnificent act of faith on our 
liberated soil which was made possible by the 
magnanimous sacrifices of your armies and those of 
Canada. 

And today we of the Paris Bar give up our 
hearts full of grateful recollection to the joy of 
welcoming those who then believed in us and loved 
us. 


Address of Charles E. Hughes, President of the 
American Bar Association 


I‘ is with the deepest gratification that the mem 
bers of the American Bar Association receive this 
cordial greeting. We rejoice in the opportunity to 
enjoy the hospitality you have so graciously offered 
The sentiments of friendship, of fraternal interest, 
of aspiration, which you have eloquently expressed, 
we reciprocate. 

Our systems of law are unlike in some respects ; 
our methods of administration present certain strik- 
ing differences ; but our sense of unity of purpose is 
so profound that these differences merely excite 
sympathetic interest and a desire to understand 
their historic causes and their effects. The fact 
that you have given us this greeting is eloquent of 
the consciousness of the solidarity of the members 
of the profession of the law. We are not here to 
extol any system, still less to praise the advantage 
of one particular method of administration over an- 
other. Rather are we conscious of the extraordinary 
way in which by means so diverse in detail we 
reach results so much alike. In what is funda- 
mental, in our conception of what one ought to 
enjoy, of what one owes to his neighbor, of what 
constitutes a social wrong, of the essentials of public 
justice, we are very much the same. We find the 
springs that feed the stream of our civilization on 
many different heights and the courses of tribu- 
taries run through countrysides of varied aspects, 
but at last they unite in the depth and strength of 
a common and dominant sentiment. Your method 
of trials is not like ours, but in our controlling 
thought we erect substantially the same standards 
of guilt. According to our respective fashions, we 
pronounce in similar cases similar judgments. 

We recognize the identity of our professional 
aims and interests. Whatever the different processes 
of making a lawyer may be in our countries, we 
achieve the same type, of unmistakable characteris- 
tics. Our sense of loyalty, our appreciation of pro- 
fessional responsibility, our ethical standards give 
us the stamp of membership in a common profes- 
sion. The true seal on our diplomas is given by an 
authority of conscience which is higher than that 
of any government. It is a realization of our 
fidelity to the principles which distinguish and dig- 
nify the profession of the law that brings us to- 
gether with a sense of brotherhood. Your eminent 
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advocates, your legal scholars and jurists, have not 
only exemplified the most expert professional learn- 
ing and skill but they have incarnated the highest 
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furnish the intelligent leadership which will achiev wl 

rational progress without unnecessary sacrifices. It on 

has been well said that the law has largely bee: ye 

developed through the influence of the opinion Be 


ideals which we cherish. We come in response to 
the invitation that you have so cordially extended, 
animated by the desire that through these friendly 
interchanges we may deepen the realization of our 
fellowship in a common cause. 

We have not only this community of interest 
but we feel a community of responsibility. We 
know the imperfections of the administration of 
justice. We realize that in democracy, it is not 
enough to have the rule of law, but we must have 
respect for the legal order maintained by vindica- 
tion of the law as adequate to the exigencies of 
society, by an administration which meets the re- 
quirements of promptness, of expertness and im- 
partiality. Democracy cannot perform this mission 
unless it commands the expert service of lawyers of 
broad vision, of those who are trained in the law 
but are neither overwhelmed by their learning nor 
governed by its technicalities. 

We know the necessity of the adaptation of the 
law to new conditions. We are not simply con- 
servators of the gains which the cause of justice 
has won in the past, but if we are true to our pro- 
fession we are the apostles of progress. With con- 
stant study of legal institutions and of the degree 
of success with which they have satisfied the de- 
mands of a constantly developing civilization creat- 
ing a complex network of activities, it is for us to 


society guided by its skilled advisers. It is in : 


gatherings like these that we are rescued from . 
servitude to routine, that we emerge from the close n 
confinement of narrow tasks, and find liberty t re 
indulge the higher conceptions of our privilege and pus 
opportunity as ministers of justice. “ 
We come to worship with you in the invisible wks 
temple of justice, that great edifice which represents av 
the best thought of all peoples and all times. Its be 
votaries know no distinction of race, country ot tte 
condition. We recall the words of Daniel Webster the 
“Whoever labors on this edifice with usefulness wt 
eve 


and distinction, whoever clears its foundations 
strengthens its pillars, adorns its entablature or ee: 
contributes to raise its august dome still higher 1 


the skies, unites himself in name, in fame and char- = 
acter with what must be as durable as the frame of ey 
human society itself.” ou 
We receive this greeting with the highest oni 
spect for your achievements, with esteem for the the 
contributions that you have made to jurisprudenc« of t 
but especially with the brotherly affection of thos of ] 
who are united by the strongest of spiritual ties, t! the 
consciousness of being fellow-workers in the m 
important of all causes. We beg you to accept « are 


most grateful acknowledgments. 












Mr. Justice Sanford’s Speech 


OUR Excellencies; Monsieur le Batonnier; 
Members of the Order of Advocates of the 


urts of Paris; lies and Gentlemen: 


My feelings bid me attempt to speak to you in 
rench. This is a task beyond my powers and full 
trials for you in listening as well as for me in 
iking. Let me isten to give you the com- 
table | will be brief. 


assurance that, of necessity, 
ll difficulties, 1 cannot forbear speak- 
best I may, in homage to your 


t iT ryit 
L itl Spite 


in French, 


guage; that guage so beautiful, noble and 
racious ; the traditional language of diplomacy and 
nternational friendship, which in its range and 


exibility is SO well 
e loftiest thought 
motions and passi 


adapted to the expression of 
of the human mind, the deepest 
ms of the heart, the most poetic 





1 sublime imag 1 the most charming beauties 
nd pleasing graces, in a word, the language of 
tacine and of Moliere, of La Fontaine and of Victor 

igo, of Descarte of Pascal, of Montaigne 
nd of Montesquie ind the language of the Civil 
ode, that will give even to Napoleon an inimor- 

tality beyond that of his military victories. 

For us, English-speaking lawyers, it is the lan- 
cuage that gives color to our thoughts. For it is an 
istoric fact that since the time of the Normans, 
hat valiant and dominant race, the French tongue 


seal for all time upon the Eng- 
and substantive. In the 
ommon Law, “almost all” 


is set its indelible 
sh law, both procedural 
( 


ountries inheriting the 


he terms that have a definite legal meaning are of 
rench origin; a1 using them we render daily, 
our procedurs in our thoughts, homage to 


he indestructibility and authority of the French 

inguage. 
Monsieur 

lepths of our hearts 


ome given us by 


are moved to the 
by the cordiality of the wel- 
law yers of the Paris Courts, 


le Batonnier, we 





hich you have with so much friendship 
ind eloquence. make us feel that we are at 
ie hearthstone friends—of brothers. We are 
ervants, it is true, different systems of law, but 
our different countries the mission of the law is 
he same. It is upon Law that civilization is 
unded. She is th ytectress of rights and liber- 
ties. She labors always for the triumph of the 
justice that is her ideal; Justice of whom it has 
een said, that “her handmaid is truth, her child is 
reedom, and her companion, peace” ; Justice, “whose 
vorite attitude ping in compassion to the 





nate” ; Justice, of whom Mira- 
|, that she wili become finally 
1e sovereign of the rid. Justice does not con- 
ountry ; her servants, wher- 


»wwly and the 
eau, I think, has sai 


ne herself to any 


ver they may be, are fellow-workers in the same 
; cred mission 
We rejoice Monsieur le Batonnier, at 
eing received in this historic Palace of Justice that 
peaks to us so eloquently of the grandeur and glory 
f France; this ancient dwelling-place of the Gov- 


rnors of Lutetia in the 

rly Meroving! 
the King’s Council 
f the kingdom 


Roman days and of the 
Capetian kings; where sat 
supreme and sovereign court 
was held the joyous Court 





f May: where took place the somber tragedies of 
the Conciergeri¢ 
But the chief thing, the great thing, is that we 





are in France: beautiful France, of whom an Ameri- 
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can poet has said, that her name is “like a star, a 
name of light, a name like the sound of a trumpet, 
a name like a vow, a name like a prayer”; France, 
who helped us win our independence; France, our 
first and well-beloved friend, with whom we have 
never had a war—but merely little loving quarrels; 
france, who in our day has so heroically defended 
the civilization of the world; in a word, the France 
of our past, the France of our hearts. 


Address by Mr. L. A. Cannon, Batonnier of the 
Quebec Bar 


LE BATONNIER and dear Brethren: Mr. 

e Justice Martin, acting Chief Justice and Vice 
President of the Canadian Bar Association, on my 
arrival in Paris, kindly asked me to undertake the 
agreeable, although heavy task, of answering, on 
behalf of the Canadian Bar, to your kind welcome. 

I am sure that you will easily forgive me for 
addressing you in the French language, even after 
a stay of eight days in London where I used, and 
perhaps abused, the lavish British hospitality. 

I have the honor of being the Batonnier of the 
Bar of Quebec, and, as you all know, Quebec is a 
rench city; it is the capital of a Province that is 
essentially French, whose motto is well-known at 
least to all the Frenchmen who have done us the 
honor and the pleasure of a visit. This motto 
“Je me souviens” (1 remember) is one that I am 
proud to proclaim here today. 

I regret that a voice more eloquent than mine, 
that of the Hon. Ernest Lapointe, Minister of Justice 
for The Dominion, or that of the Hon. Alexandre 
Taschereau, Prime Minister and Attorney General 
of the Province of Quebec, is not raised today to 
convey our sentiments to you. Both of these gentle- 
men, belonging to the Bar of the district of Quebec, 
unable to undertake this trip to Paris, asked me, as 
Batonnier of their section, to express their regrets 
and their cordial friendship for the Paris Bar and 
the great country of which you are one of the most 
genuine glories. 

We have but lately, Mr. Batonnier, received the 
visit of distinguished delegates from your Bar to 
our Association, and you have been good enough to 
forward to your brethren of Quebec, through my. 
medium, copies of the minutes of the Conference of 
\dvocates, and also the admirable opening speeches 
made by yourself and your immediate predecessors. 
Allow me to express again in public how much this 
act of yours was appreciated by the lawyers of the 
Quebec Bar, and myself. 

The ties that bind us were made more intimate 
in 1910 when the Batonnier of the Montreal Bar 
our eminent colleague, the late Mr. Bisaillon, came 
to Paris to represent us at the celebration of the 
centenary of the reestablishment of the French Bar 
under Napoleon I. This brings us to compare the 
vicissitudes of our order in France and in Canada. 

Here the Revolution thought fit to abolish the 
order of barristers, which had shone with all its 
glory and rendered great services under the Kings. 
Ry a strange irony of fate, it was the great Em- 
peror, who had perhaps learned to appreciate the 
order of barristers better by attending the delibera- 


tions of the authors of the Code, who gave you 
leave to resume the part that you have played so 
nobly for more than a century. 


In our country, the Revolution could not have 
abolished the Bar, even if Canada had been French 
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in 1789, for the good and sufficient reason that the 
Kings of France had thought it better to have in 
Canada none but the agents that were essential to 
the maintenance of their sovereign authority. 

In 1678, in the preamble of the minutes of the 
sovereign Council of Quebec regarding the eniorce- 
ment in the Colony of the ordinance of 1667 on 
procedure, some not very amiable statements about 
judges, bailiffs and lawyers are to be found: 

“Considering the poverty of the inhabitants of 
this country, the incompetency of the bailiffs, and 
so as to avoid the costs that would have to be paid 
in many cases on account of the ignorance of the 
inhabitants who undertake lawsuits often without 
due consideration and without being able to secure 
advice, as there are neither lawyers, nor solicitors, 
nor practitioners in the country, and as it is even 
to the advantage of the colony not to have any 
Pe eR ee ” and elsewhere the same minutes 
declare: “The admission of lawyers to the Colony 
would be greatly detrimental.” 

By an edict of June, 1679, dated from St. Ger- 
main en Laye, registered at Quebec on October the 
25th, Louis XIV, the great king, whom Louis 
Bertrand has revealed to many of us, approved with- 
out any restriction, “by his certain science, full 
power and royal authority,” the minutes of his 
Council of Quebec and made them law. This is 
how, through this august sanction, lawyers were 
forbidden to exercise their profession in the limits 
of New France. 

It would be too long to tell you how, by a 
remarkable change of circumstances, lawyers were 
officially recognized by a victorious enemy, as early 
as 1760, at the time of the establishment of military 
courts after the capture of Quebec. 

3ut, if we had no lawyers before the conquest, 
we had nevertheless the “Custom of Paris” which 
ruled us and was kept to us by the treaty of 1763 
and especially by the Quebec Act of 1774, passed 
by the English Parliament. The lawyers of Quebec, 
even those of English origin, became firm admirers 
and zealous supporters of your French civil laws, 
and today the Canadian Bar Association, composed 
of practitioners from every Province of the Dominion 
recognizes that French civil law, the basis of the 
judicial system of the Mother-Province, Quebec, 
must be respected and protected from any effort to 
make the laws of Canada uniform; that is the 


guaranty of the good feeling that assures to tl 
Bar Association the co-operation of the emin¢ 
members of the Bench and Bar of Quebec who a 
your guests today. 

These French laws, these customs and ori 
nances are dear to us because they provided 
with an admirable defensive weapon by which 
were enabled to stand in America as advanced s 
tinel of Latin and French influence. We are thr 
million who practice the religion, speak the 
guage, and obey, even after the separation, the ci 
laws of France. As Louis Hémon makes his heroi: 
Maria Chapdelaine say so aptly, we are in Ameri 
a testimonial to French vitality, good sense a1 
clearness, although we are an islet surrounded 
an ocean of 125 million Anglo-Saxons, ruled 
English Common Law. 

We cannot be compared to Alsace-Lorrair 
now returned to the bosom of the French fami 
after half a century of German persecution. | 
land, after all, treated us generously, and we 
contended with our lot. We did our bit during t! 
Great War to bring about the triumph of tl 
British armies who were supporting the admiral 
French troops. Before, during and ever since 
war, our sympathies were for France, and we kn 
that immortal France will triumph over her enemies 
and must continue to play her part at the head 
European Civilization, if such civilization is 


} 


subsist. 

Louis Veuillot said that a Frenchman, in t! 
excellence of his nature, is born priest or soldier 
While admiring the monument raised to the | 
risters of Paris who died during the Great V 
on which is to be seen Justice “giving weapons 
those who are about to die for her,” I said to mys« 
that the great polemist, if he were still alive, wo 
exclaim that a Frenchman, in the excellence of 
nature, is born “advocate at the Paris Bar.” Inde 
you have for the functions of the lawyer so muc! 
respect that you have raised him to the dignit 
of priesthood; you are the priests of Justice; and 
when the momentous hour struck for your count 
you all ran forward to meet the danger; you wer 
soldiers. This may tell you the admiration tl 
Canadian lawyers, several of whom served 
France, have for the Order of Barristers of Pat 
and show you how grateful and proud we are to | 
vour guests on this memorable occasion 
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Address of M. Maurice Quentin, President of the 
Conseil Municipal 


OUR Excellency, Gentlemen: In extending to 

> yo a cordial welcome on behalf of the City of 

Paris, and in the presence of your Ambassador 

and other diplomatic representatives, I cannot but 

feel deeply gratified by the fact that nct only are 

vou the guests of our capital, but that in addition 
you are lawyers. 

I am always very happy to receive distin 

guished friends of France in our Hotel de Ville. On 

"These addresses, with the exceptio f that by Preckiont Finghee 

; oelen 


of the American Bar Association, were delivered in French 
a translation 


; 


this occasion, | experience a feeling of legitimat: 
pride at being privileged to honor in your pers 

the American and Canadian Bar Associations, 

the presence of the members of the Conseil 

l’Ordre and of the highest dignitaries of our mag 
tracy. 

I also am a lawyer, and among the aediles w! 
make up this gathering I am not the only one, but 
it is a matter of pride with all of us to dedicate this 
day in our municipal history to the celebration 
the visit of representatives of a calling with t! 
duties and dignity of which we are all acquaint: 
In each of our three countries, members of the leg 
profession are filling some of the highest politi: 
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listinguished among 


1 


nem are Ww! t : in whatever connection 
you may meet 1 n french soil, you may rest 
assured that, ur stay on the old continent, 
elr i , id my any you, 
Is not ou hip as firm as it is lasting? 
ntirely spirit lality, it springs from a com- 
mon 1dea it ick to the same source: it 
possesses 1 iffnities We constitute, 
hroughout 1 1 prosperous family which, 
ike a tree, di ts branches 1 boughs in all 
directions wit tality which some consider at 
times to be somewhat of an intrusion. Let us ask 
those who experie! either fear or astonishment 
to consider for a1 nent how it would be possible, 
the parent tree were cut down, to replace on its 
roots so much energy generously spent, so much 
levotion fre y given 
I kneel bef« the ancient glories of our order, 
before its lofty traditions whicl you are upholding 
in the youthful land of America in so brilliant and 
vorthy a mannet 
May I bea 1 to recall the past as a witness 
that the sym] cl rench lawyers have felt 
t all time d it from the 
earliest hist I ¢ nt Do you recall 
that it was r Pi helped to lay 
the foundatio1 nev france on the other side 
of the Atlant t the ginning of the Grand 
Siécle? And I wonder if it is because, like soldiers, 
we are alw LYS O1 r feet, that we have earned the 
reputation of being tireless travelers, whom. you 
term in your | I believe, “globe-trotters ?” 
This custon not a new one 
Under the reign of Henri IV there was a young 


not engaged 


i \ude- 


lord, Mare Le t by nam«e When 


hie hald 





in meting out j1 ing of Saint 
bert de Presle, in the Soissonnais, he would submit 
memoranda and k before the Paris Parliament, 
to which he was hed. One day Marc Lescarbot, 
who until then | never taken a vacation from his 
legal duties, cast e wig and gown in order to 
accompany Sami mplain on | st journey. 
When the goal this first expedition had been 
attained and the foundations of a French settle- 
ment laid, Le rbot returned to his native land 
and with both pe: oice engaged in enthusiastic 
propaganda ot f of the ne country. 

Let us salute in one of our forbears of the bar 
the first historian and poet of Canada 

I would like t e able to pay a tribute of the 
same character 1 that great soldier who was 
imong the first it rope to lend his aid to America. 
[ find comfort erting, without fear of con- 
tradiction, that had not Lafayette adopted a military 
career, our countryman would have been a great 
lawyer. That he was a skillful advocate is dem- 
onstrated by the fact that, witl rage and faith 
never forgotten by the Court of Versailles, he 
guided his country into a friendship which was to 
bear fruit in tl to come But by virtue of 
many events in his life, he belongs also to the 
Hotel de Vill Vhen he was barely nineteen years 
of age, in hi n stirring words, “He had enrolled 
his heart.” S$ had he returned from America 
fter his third than he came here to place 
himself at the set f dawning liberty. Presently, 
when you go through our halls, you will see the 
celebrated canva f our great painter, Jean Paul 


Laurens, whereon the artist has depicted Louis 
XVI standing on the steps of this building. When 








he was stripped of everything, the King still gave 
that he might help your forbears to victory; you 
will see also the learned and incorruptible Bailly, 
first mayor of Paris, accompanying his sovereign 
as far as the archway of swords, and beside them, 
clad in his uniform of Commander-in-Chief of the 
National Guard and present at the inauguration of 
the tri-color which he had devised, stands the 
friend and companion of Washington: Lafayette 

If | have called up, near the birthplace of your 
nations, the two figures of the Paris lawyer and 
the gallant soldier so dear to our grateful remem 
brance, | must not forget that in building up your 
countries, your fathers held up from the outset a 
high standard and ideal of justice. 

This work slowly evolved in Europe during 
the centuries by all good servants of the law, they 
carried forward on the soil of the new world. And 
little by little, over a long but steady progression, 
they have brought it to a worthy conclusion. Just 
as here our law-givers have laid for their country 
the foundations of its unity, so have you forged, 
for countries in the throes of full and rapid growth, 
the judicial armor, both pliable and resistant, which 
governs the unparallelled development of your 
civilization. 

Can any surprise be felt, then, at the leading 
part which the lawyers of the United States and 
Canada, with their knowledge and authority, have 
played in the councils of the two countries, and is 
it not permissible to suggest that if your Bench 
holds such a prominent position among the other 
moral forces of the Republic and the Dominion, it 
is due to the fact that it has found an inexhaustible 
source of supply in the legal training schools? 

At momentous periods in the history of nations, 
great figures stand out from the masses almost as 
though the hand of Providence had directed them, 
and on these the crowd rivets a hypnotised glance. 
Such a figure, dominating men and worlds, was 
that of Abraham Lincoln. After gigantic work as 
a man of action, he won popular approval in Spring- 
field where he followed the profession of lawyer, 
which opened the path of power to him. As Presi- 
dent of the United States he broke the bonds of 
slavery and saved his country. 

In more recent times we see Woodrow Wilson 
following the daily practice of law, first at the 
Court of Atlanta and later at the universities. This 
experience provided the source from which he drew 
the guiding principles of his political conduct, and 
as the interpreter of the will of the people, in ac 
cordance with the inflexible dictates of justice, 
caused him to tip the scales in favor of the Allies. 

Only a few days ago the French newspapers 
recalled that wher America entered the war it was 
from the Bar that the crusade of 1917 started. Two 
lawyers of the New York Bar drew the admiring 
attention of the Union to the heroic conduct of the 
French army at Verdun and to the sacrifices of the 
Canadian Legion. 

In the spring of last vear, one of them, Mr. 
William D. Guthrie, former President of the Bar 
Association of the State of New York, was wel- 
comed at the Hotel de Ville. “My dear colleagues,” 
he said, “I am indeed deeply touched by the great 
honor which the City of Paris has conferred upon 
me, Paris the indomitable, Paris the immortal city. 
My prayer is that the descendants of the soldiers 
of yesterday and today may stand shoulder to 








shoulder with you to defend Paris now and in the 
future.” 

Paris had yet another obligation to discharge 
towards those masters of rhetoric who had pro- 
claimed the inalienable rights of our two beloved 
provinces now happily restored to us, now more 
than ever dear to our hearts. 

In associating himself with the delegation of 
the Bar Association, the Honorable Charles Evans 
Hughes, Secretary of State, has given us another 
opportunity of expressing the gratitude of the cap- 
ital to a very dear and very faithful friend, and I 
bow before this incarnation of honor and conscience. 

Precious indeed, gentlemen, is your presence 
here at this turning point in our history. 

A mighty case is now in course of trial before 
the world court. If you will visit our hideously 
devasted regions ; if you will throw a compassionate 
glance on our orphans, our widows and our wounded 
men, you will then be in a position to state that 
you have seen the chief exhibits in the case. Five 
years of war were enough to destroy millions’ 
worth of property and to extinguish hundreds of 
thousands of lives. France demands through the 
voice of the best of her sons that which is her just 
due, and he would be a bold man, indeed, who, 
over-riding them, would seek to enter another plea. 
3ut when her friends, those who by virtue of their 
professional ethics are the acknowledged upholders 
of justice, come from across the seas to receive a 
fraternal accolade, then we are justified in asserting 
with all confidence that the call of France will 
always be heeded by them. 

Their sons were killed with ours, and in the 
same cause: what more is needed, that we may 
follow in the same path? 

A sorrow shared with another means walking 
shoulder to shoulder toward the same ideal of 
humanity, honor and justice. 


Address of M. Juillard, Prefect of the Seine 


OUR Excellency, Mr. President, Ladies and 

Gentlemen: In extending to you this day its 
most cordial welcome, the Municipality of Paris is 
gratified at being able to unite with the Judiciary 
and the French Bar and to inscribe on the roll of 
honor of its guests the representatives of two dis- 
tinguished bodies, 

It is a high privilege for the City of Paris to be 
able to welcome the eminent statesman who is the 
leader of our guests, who, enjoying the trust and 
admiration of his countrymen, has been appointed 
by them to fill one of the most exalted offices in 
the great American Republic. In the political coun- 
cils of his own government, as in those of the entire 
world, he holds a position of the highest authority. 
Among so many distinguished guests, it is a matter 
for particular congratulation to be able to welcome 
once again a friend whom we have already had the 
pleasure of receiving, Mr. Guthrie, former President 
of the New York State Bar Association. We also 
rejoice to have with us representatives of the Cana- 
dian Bar headed by M. Patenaude, former Secre- 
tary of State, and M. le Batonnier Cannon of 
Quebec. 

We cannot forget, gentlemen, the many proofs 
of sincere friendship which the new world gave to 
the old world in the hour of need: many of her 
sons have already crossed the threshold of our 
Hotel de Ville, bringing with them the most touch- 
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ing expressions of sympathy and goodwill, and the 
list of our guests of today would be sufficient t 
make up a Golden Roster of American intelligence 
energy and generosity. We are particularly grati 
fied, today, in being able to welcome the represen 
tatives of a body which, by virtue of its profoun 
learning, noted legal knowledge and extensive busi 
ness experience, plays so prominent a part in the 
affairs of state. None has a better claim to the 
knowledge of every angle of the life of his country. 
nor is better qualified to lay such knowledge before 
us. It is the privilege of the lawyer’s high calling t 
be acquainted with every side and feature of the 
social structure. Faithful servants of a lofty ideal 
of justice, you are the enlightened leaders, coun 
sellors and arbitrators of your fellow-citizens; you 
are fortunate in being in a position to give a bene 
ficent impetus to the study of social problems. You 


are the wise and clear-sighted observers uf all th 
aspirations of your country. 
And it is for this reason that Paris, that th 


whole of France, is deeply appreciative of yout 
fraternal and courteous visit. We realize that it 
is the soul of America that is with us, and our 
earnest wish is that you should carry back to those 
whom you are called upon to lead and teach a 
frank and clear picture of our cov ry. We sin 
cerely believe that we have s.u.u to learn from 
you, just as we have already learned much. We 
are also convinced that the recollections you will 
carry back will strengthen the lofty tradition of 
regard and affection which we have always ente1 
tained tor you. 

On this day when we are tendering 
here in our Hotel de Ville, the greetings of our 
city, the memory of our past history, m« 
great, is called up. We bow before you, messengers 
of America’s conscience, which is ever ready to 
champion a just cause, and is filled with the noblest 
ideals of right and liberty. 


to you, 


Ving and 


Address of Charles E. Hughes, President of the 
American Bar Association 


T is my high privilege, on behalf of the American 
| Bar Association, to respond to the civic greeting 
with which you have honored us in this histori 
place. We do not come to you with any feeling 
of estrangement, for that which unites us is far 
more significant and lasting than any superficial 
difference of language or clime or tradition. 

We come to you sharing your devotion to the 
sacred cause of liberty. By different paths, with 
varied experiences, we have reached the goal of an 
ordered freedom, our most cherished possession 
The memory of your aid in the severe conflict by 
which we won our independence can never fade, 
and the historic friendship between our two peoples 
has been consecrated by united effort in defense of 
liberty upon the battlefields of France. We keenly 
realize your sacrifices, the scars you bear of that 
terrific struggle. We came to you, and we wer 
glad to come to you, in the strength of arms, but 
we are now here to represent an even loftier senti 
ment, the majesty of the law. The struggle and 
victory in which we had the privilege of participat 
ing has created the opportunity for the advance 
ment of the civilization of free peoples. And out 


meeting here is the token of our appreciation of the 


influences and controlling sentiment which must 
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Address of Mr. George W. Wickersham 
President, Ladies and 


OUR Excellency, Mr. 
Gentlemen: The visit of the American Bar 


to France is not simply for the purpose of enjoying 
a fraternal reunion with the members of the Parisian 
Bar; it is a pilgrimage to the sources of our law 
and our institutions. 

Our ancestors took with them to America the 
Common Law of England; they have cherished that 
law as a precious heritage. But the Common Law 
itself in part is derived from the Norman laws and 
customs which were carried from France to Eng- 
land at the time of the Conquest by William the 
Conqueror. 

We should remember that until the sixteenth 
century French was the judicial language of Eng- 
land and the American judicial language still re- 
tains many French terms—a corrupt French, it is 
true, but one which attests its Norman origin. 

very session of the Supreme Court of the 
United States, even at the present time, is opened 
by a crier with the words “Oyez, Oyez, Oyez,” as 
in the time of Edward III. 

But there is another tie between America and 
France even more intimate than this. At the time 
of our Revolution, two books exercised a dominant 
influence upon the thought and the intelligence of 
the founders of our institutions; these were the 
Commentaries on the Laws of England, by Sir Wil- 
liam Blackstone, and above all, The Spirit of Laws 
of President Montesquieu, the first of which formu- 
lated for us the principles which constitute the basis 
of the municipal law of all the States of the Ameri- 
can Union, while from Montesquieu we took the 
fundamental theory of our institutions of govern- 
ment; the separation of the executive, legislative 
and judicial powers. To preserve this separation of 
powers, national tribunals were established, exercis- 
ing the power of annulling laws enacted by the 
legislature which exceed the limits or are contrary 
to the prohibitions of the Constitution. We per 
ceive in this power the direct application of the 
principles of the Spirit of Laws, and it is in order 
to preserve those principles that our national judi- 
ciary has been invested with such jurisdiction. 

The work of Montesquieu was quoted more 
than any other book in the debates in the Constitu- 
tional Convention of 1787. 

We all here belong, gentlemen, to the great 
judicial family whose members are animated by the 
same object, the administration of justice, and we 
American lawyers are happy to acknowledge our 
debt to France for the principles of our law and 
the theory of our government, as well as for her 
aid at the time of the birth of our nation. 

Hail then to France, our ally of the Revolu- 
tion, our associate in the World War, our faithful 
friend today and for all time! 


Address of M. Patenaude, Former Secretary of State 
of the Dominion of Canada 

HE members of the Canadian Bar unite in the 

sentiments which have just been voiced with 
so much eloquence by their colleagues of the United 
States, to thank you for the warm welcome which 
is being extended to us. 

We shall not perhaps be able to travel all 
through France nor to visit all your cities, but in 
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a measure we salute the whole of France, Mr. Presi 
dent, when we admire your great city, with its 
beauty, the majesty of its monuments, and those 
masterpieces of art for which the world is indebted 
to the genius of your great nation. 

We salute France again when we visit the 
Pantheon, the Invalides, or when we bow in front 
ot the tombs of your great men who were and still 
his equity of redemption to the mortgagee or pled 
the whole of France when, bowing our heads be- 
neath the Arc de Triomphe, we incline before the 
grave of your Unknown Soldier. 

The lawyers of our country are particularly 
happy to be able to live, for a few hours, with their 
French colleagues, in this country so full of history 
and glory. 

They are happy to be here, because, as Mr 
Hughes expressed it so ably just now, what lawyers 
seek before everything are the great principles of 
right and justice which alone can give peace—and 
an enduring peace—to the citizens, to the nation, 
and to all nations, 

If their guide is indeed that law which is born 
of the convention of men or of the nations, this 
convention itself will only be valuable and lasting 
if it rests entirely on a foundation of right and 
justice. 

Under these circumstances you will readily 
understand that we in particular, the grandsons of 
France, we who have lived and grown up on a land 
which France discovered and colonized, we cannot 
touch this soil, we cannot draw near to you with- 
out feeling a profound emotion. 

And you will forgive us if we confess to this 
emotion. 

For not two centuries have yet elapsed since 
France left on our shores a little group of emigrants 
—60,000, including women and children. 

We were exposed to all the winds of heaven, 
and were storm-tossed on many waves, but as we 
came from the northern regions of France we were 
afraid neither of winds nor of waves, for we put 
into practice the motto of your city: “Fluctuat nec 
mergitur!” 

In spite of difficulties which occurred on the 
way, in spite of all obstacles which arose before us, 
we always preserved the sacred trust which you had 
placed in us, the sacred trust of your traditions and 
customs, the sacred trust of your civil rights and 
laws, and we have continued, in spite of everything, 
and to the end, to love France! 

This love for France, we proved it when, in 
the dark hours of the war, we gave back to you, 
after so many years, the 30,000 sons whom you left 
on our soil in 1759, 

Yes, 30,000 of our sons crossed the seas to take 
their places next to yours, in the great army, to 
launch the attack and once again drive out from 
France the common enemy and vindicate the rights 
of civilization and liberty. 

Death took many of them, who slumber now, 
buried in the land of France which they loved, and 
many mothers in our country cherish the tender 
illusion that their son who died for France is that 
Unknown Soldier who sleeps, wrapped in glory, 
beneath the Arc de Triomphe. 

It is but an illusion, still I know nevertheless 
that if he does not rest beneath the Are de Triomphe, 
this son will live in your hearts as he lives in ours, 
and that the memory of the Unknown Soldier from 
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the little French country which is Canada will be 
a link, a token of the indissoluble union of the 
Canada which you now love and of the France whic! 


we shall always continue to love as heretofore 





George Whitfield Jack, 
George Whitfield Jack, U. S. District Judge for 
the western district of Louisiana, died at his residence 
in Shreveport, La., on March 15, after an illness « 


nearly a year. Of the deceased jurist Mr. E. H. Ran 
dolph, of the Shreveport Bar, writes: “His whole hi 
was one of service; it was an open book. [verybod 


respected and admired him. A native of Louisiana, tl 

son of a distinguished Louisianian, Col. William H 
Jack, one of the great lawyers and orators of the day 
he was educated in the public schools, graduated at the 
Louisiana Normal School, and for a while was teacher 
in the public schools. Studying law, he graduated with 
the degree of LL. B. at the Tulane university law de 
partment in 1898 and moved to Shreveport the same 
year to practice his profession. He was elected city 
attorney in 1910, serving three years. In 1913 he was 
appointed United States Attorney for the Western 
district of Louisiana by President Wilson, and March 
1, 1917, he was appointed by President Wilson United 
States Judge of the Western District of Louisiana and 
served until his death. His advance through these high 
and important offices was gradual and steady, winning 
his way by sheer ability and merit. There were no 
adventitious circumstances or forces at work; he won 
these positions honorably and deservedly.” And Mr 
Randolph adds: “Judge Jack as a lawyer was not a 
practitioner of the narrow technical school, and as a 
judge he did not look on his court as merely a cold 
machine of justice based on precedent. To him, his 
court was not an institution separate from the coun 
try, restraining and controlling all other institutions, 
but a court in direct touch with the best and most in- 
telligent American minds for the lasting benefit of 
our people and our own institutions.” 





Contributions 
The articles and letters printed in the Journal! 
are signed with the names or initials of the writers 
Beyond expressing the view that the subject is one 
that merits attention, the Board of Editors assumes 
no responsibility for the opinions in any contribution 
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SOME LIGHT ON MAGNA CARTA 


By WILLIAM RENWICK RIDDELL 
Justice of the Supreme Court of Ontario 


HERE is probably no sentence better known 
to the English-speaking lawyer than this in 
Magna Carta:—“‘Nulli vendemus, nulli nega- 


imus, nulli differimus rectum aut justitiam.”* 

Our historia and otherwise, have 
poken in general terms of the interference by King 
ohn with ‘the regular administration of justice: but 
the recent publication by His Majesty’s Stationery 


legal 


fice of the Curia Regis Rolls* of part of his reign 
nables us to see what this interference was and 
ow it operated. It is to be noted that so far we 


the extant Record of the 
st two years only of his reign, 
uring which time he had not attained to the pitch 
arrogance aite1 rds achieved 
It would be unjust to charge 
ultors were g1\ 


ave a full transcript of 
uria Regis for t! 


gainst John that 
g ) appear before him where 
e happened to be in England. Coram rege did not 
necessarily mean that the King himself would sit 
to judge—it meant sim ‘fore the King’s Court 
well known, until the abolition in England 

the Courts of Queen’s Bench and Common Pleas, 
the appearances respectively before the Queen 
ip wna, and before Our Justices, 

wam nostris justicariis. And the Curia Regis (ap- 
parently erentiated) at that time and part 

it for long thereafter, followed the King’s person 





\s 1s 


self, coram 


not vet 


erever he went England. It was indeed later 
on provided in the Articuli super Cartas that the 
King’s Chancellor and the Justices of his Bench 
should follow him so that he might have at all 


times near him some Councillors learned in the law* 
[his provision, too, was long after it had been ex- 
pressly provided in Magna Carta that the Court of 


Common Pleas should sit at a place certain*: and 
this place was in practice, Westminster. Conse- 
quently it was but right that the day in Court 


should be before the King wherever he might be in 
England and it was only when he was out of Eng- 
land that the appearance was to be at Westminster. 
When, for example, John was in 1200, absent 
in Normandy, many suitors were given their day 
‘apud Westmonasterium.” 
The usual day is “coram rege ubicumque fuerit 
Anglia, “coram rege in Anglia,” and 
the full form “Coram domino rege ubicumque fuerit 


” . lle, 
occasi naily 


in Anglia, et si 1 fuerit in Anglia, apud West- 
monasterium” or “coram rege si fuerit in Anglia, 
si non autem apud Westmonasterium.” We some- 
times find “coram domino rege,” and there are other 


variants. 
Nor can we fairly blame 
fering to prevent judgment 


active service abroad 


the King for inter- 
going against one in 


Richard Thom 
Magna Carta, 


Charta by 
McKechnie’s 


1. An Historical Essay on the Magna 
son, London, 1829, pr 8 ss (L, 30). 





Glasgow, 1915, has many merits while Blackstone’s sumptuous and 
ual sh 1 not be overlooked See my Address “Magna 
w Academy of Philadelphia, May 8, 1917. 

f the Reigns of Richard I and John pre- 

fice Printed under the Superintendence 

the Records R “hard v. f. John, London 

tatione Office 8 vo. ix, 668. 

e’s satin on the Laws of England, Book 

\ Cartas is a hundred years later 

than this time (130 28 Edw. I, St. 3, c. 5, 1 Stat. at Large, 189, 
Magna Carta was grant June, 1215. 

Communia oies ta non se sed teneantur 


uantur curiam nostram 


in aliquea corte loco. Thompann. of 7h (XVIT. 8) 


For example in 
f one in that case. 

“Sumerset—Dominus rex precepit per breve 
suum domino G. filio Petri®, quod faciat omnes 
terras et tenementa Johannis de Erleg”® esse in pace 
quam diu fuerit in servicio suo in Normannia nec 
aliquod gravamen vel molestia feratur ei, etc.” 

“Somerset. Our Lord the King by his writ 
directs Lord Geoffrey Fitz Peter that he make all 
the lands and tenements of John of Erleg to be in 
peace so long as he is in his service in Normandy 
and that no other trouble or molestation be made 
to him, etc.” 

Others were in Scotland. 

“Norh’. Dominus rex mandavit justiciariis de banco 
quod Scherus de Quinci ivit in servicium suum in 
Scottiam et quod defectu ipsius, scilicit quia non 
comparuit in crastino Omnium Sanctorum pro 
loquela que’ est inter ipsum et advocatum de Betun, 
non sit perdens. Dies datus est coram domino rege 
in crastino sancti Edmundi.” 

“Northampton—Our Lord the King directs the 
Justices of the Bench that Sayer de Quinci had 
gone into his service into Scotland and that for 
his default that is because he did not appear on the 
morrow of All Saints for a suit that is between him 
and the advocate de Betun he was not to suffer. A 
day was given before our Lord the King on the 
morrow of St. Edmund’s day.” 

What had happened was that William de 
Bethune, an advocate of St. Vaast, Arras, had 
brought an action against Sayer de Quinci for cer- 
tain lands in Buckby, Northamptonshire. A day 
was given them at Westminster—unless Sayer 
duly appeared his lands would be taken by the 
vicecomes (or sheriff) into the hands of the King, 
and he might lose them entirely to de Bethune.’ 
The King’s command was to prevent this injury to 
his servant de Quinci. 

It is satisfactory to know that he went sine die 
because he was summoned to cross the Channel 
“summonitus est ad transfretandum.” 

The Chief Justiciar, Geoffrey Fitz Peter with- 
out the King’s mandate provided a suitable day for 
Count David de Ermenters “quia comes fuit in 


1200, John interferes in favor 


5. “G_ filius Petri” was Galfridus (Geoffrey) Fitz Peter, Earl of 
Essex, a Justice in Eyre in Richard's time and compelled by him to 
pay a fine for not joining the Crusade: Richard made him Chief 
usticiar in July, 1198, and next year he induced the nobles to accept 
John as the King. He was created Earl of Essex. He was an active 
and able supporter of John till his death in office in Cae. 1213 


See Foss’ Judges of England, pp. 265, 266, 19 D.N.B., p. 182 

6. Erleg’ is Arley in Stafforkshire. 

7. In many if not most mediaeval MSS. the termination now 
written “ae’”’ is written “e”—e.g. in the genitive and dative singular, 


nominative and vocative plural of nouns, adjectives and pronouns of 


the first declension, the feminine nominative of “qui” &c. Thus 
“terra” is declined: 
terra terre 
. terre terrarum 

D. terre terris 

Ac. terram  terras 

V. terra terre 

Ab, terra terris 

The genitive of Adam is Ade, &c. 

8. n default of the tenant, i.c., the person in possession of 
land, appearing in Court on the "day ‘for which he was summoned, 


unless he pleaded by a representative that he was sick “‘de malo lecti” 
or that roads were impassable, “de malo veniendi,” his lands were 
taken by the Sheriff into the hand of the King “in manu regis,” by 
command of the Court “pro defectu” (some times “pro indignatione 


Curie,” contempt of Court)—he then must apply “in diem et termi- 
num” by “plevina” or he might perhape lose them. “Sayer” is spelled 
indifferently “Seher,” “Saher”; Betun is the same as Bethune, 
Reatonn, Reaton 
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servitio domini regis in Scottia’—‘‘because the 
Count was in the service of our Lord the King in 
Scotland”—for Robert de Ros “quia Robertus pro 
fectus est in Scocciam in servitio domini regis,” 
“because Robert has gone to Scotland in the service 
of our Lord the King,” and Ilbert de Greinville “qui 
idem Imbertus profectus est in Scoctiam cum Hen 
rico de Bohum in servicio domini regis.” ‘The 
Seneschal of Normandy certified by his writ de 
ultra mare that William de Ouville was in the 
King’s service in Normandy when he made default 
and he got his land back again from the Sheriff. 
So too, John saved Henry Falconer and Robert, son 
of Ernis, by his writ de ultra mare 

Perhaps no great fault can be found with John 
for wishing to see judicial combats: they beat cock 
fighting®. 

St. Michael’s day, 1200, was fixed by the Court 
for the duel between Ranulph de Lancelles and 
Hugo de Stodden, and also for that between Wil 
liam de Brunesland and Richard de Dunham as well 
as for two other duels—the first two were on 
charges of robbery and the last two on charges of 
assault and battery. We find the following entry 
in the records of the Curia Regis 

“Devenes’—Dominus rex mandavit justiciariis 
in banco quod duella invadiata inter Reginaldum de 
Lanceles et Hugo de Stoddun et inter Willelmun 
de Brewisland et Ricardum de Dinham de robberia 
coram ipso rege ponatur quia ea wit videre.” 

“Devonshire—Our Lord the King commanded 
the Justices of the ! hat the duel waged be- 
tween Reginald (Ranulph) de Lancelles and Hugo 
de Stodden and between William de Bruneland and 
Richard de Dunham for robbery be set before the 
King himself as he wishes to see them.” As all 
these except William of Brunesland figure in later 
legislation the duels if actually fought were not too 
deadly. 

It was not the King’s fault that there was some 
delay in giving judgment in a Lincoln action be 


yt 
> , 
Be nt 


cause “Loquendum cum domino rege de loquela 
Radulfii Wigani et Matillidis de Oijlli’ “we must 
talk to (i. e. enquire of) our Lord the King about 


the plaint of, &c.,” or in an Oxford action for a 
like cause, or in a Bedford action concerning chat 
tels “quia justiciarii volunt consulere regem de 
recordo illius loquele et de inquicione inde facta”’ 
“because the Justices wish to advise with the King con- 
cerning the record of this complaint and the inquisi 
tion made thereon.” ‘The whole story came to light 
Nicholas Pincerna (the Butler) appealed’® in the 
Curia Regis at Westminster, Nigel de Merston fot 
that he took the chattels of Reiner™ formerly Sherift 


of York when the Sheriff was in the prison of King 
9 Everyone will remember tl luel set to | fought in presse 
of King Richard II on Gosford Green near ( entry September 
1398, irly a hundred year t John’s time, between Henry Lar 
caster, Earl of Hereford, and t Yuk f Norfolk, whom he accus 
of treasonable practices. Treason was still appealable but this “appeal’”’ 
was abolished by Hereford w n } becan Her IV, King of Eng 
land in 1399, 1 Hen. IV, c. 14 
10. For the Appeal in Cri: al ¢ s 
mentaries, Book iv. pt J 7 \ duel an 
} j lil i W Rigt 
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Richard, to the value of £55, and wickedly c 
cealed them so that they were not returned to tl 
Royal Treasury—this he offered to prove by or 
of his freemen and he produced three: Nigel deni 
the felony, and denied taking the goods as alleg« 


and this he offered to prove as a man beyond 
ing age should or by his son John—and hx 
Thomas the lardner and Michael the pri 
some of the said chattels and had sold them. | 
Nicholas did not await the result of a judicial com 
bat on this appeal of felony; he’ brought an acti 
for an inquisition who had the chattels « 
Reiner—and at last he came into Court at Nudtord 
as did Thomas who admitted that he | 
tels of the said Reiner to the value of £40 and give: 
1 mark and pence to Michael and Walter, priests 
It was decided that as Nicholas had first appeal 
Nigel of felony and had not pursued his appeal, n 
had he convicted Nigel of felony, he could tak 
nothing by his writ in this action but should be 1 
mercy and Nigel should be free from his acti 
while the King would have to recover his « 
against those who had the chattels. 

A day was given for Nicholas and ‘J 
it was directed that Michael should bs 

Michael came on the day set, having bee 
moned to show what he did with the £ 
Thomas the lardner said he had re 
chattels of Reiner former Sheriff of York—and h« 
denied that he had received the chattels. He: 
mitted that he had a packhorse (runcinus—runce) 
for which he paid the Sheriff 7 shillings and whic 
he delivered to his master, John Marsha homa 
said that he had sufficient witnesses (secta) wh 
were present when certain of Reiner’s chatt 
sold for £9 and could prove by those who wert 
present, that Michael received the mone’ pence 
denarios) and Michael denied it. It was decide 
that Thomas should produce his witnesses: and | 
therefore a day was given to Thomas and Micha : 
Holy Trinity, at Westminister and “let Th 
have his secta in whose sight the said moneys we 








lad solid cnat 


giv en to” Michael. 

The story stops there: but sure 
while to advise with the King about 

Neither was it a reproach to the King that his f 
Court exacted money from suitors. If a tenant of 
land on being brought into Court by a demandant | 
desired to save himself from the perils and chances I 
of bodily combat and the danger of h g to cry 
“Cravent,” he might for a moderate su illowe: 
to have the question tried not by “argumentu , 
baculinum” but by four Knights bound with tl re 
swords and twelve recognitors in a Grand Assiz¢ re 
\ssisa magna. The fee was generally | 
6/8, and that became the standard fee paid to th tl} 
King until the last case in 1835, when Sir Joh 
Campbell solemnly tendered the 6/8. But in King 
John’s time while the fee never ran bel he 6 
“dimidiam marcam,” it ran up to 13/4 ° 
and even 20 or 40 shillings “xx” or “xl” solidos™ — 





Again if a plaintiff or defendant failed he wa ! 
generally “in misericordia,” in mercy, 
pay a fine to the King for troubling his Court 
a baseless case or invalid defence 
very generally either 6/8, but one 
pay 40/. So also if the parties joined issue but Fo 
wished to settle they might have lea to agret t 


licencia concordandi,” on paying a sma um trot : 
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igt kness might when he re- 
red, have to ] a fee for being allowed to 
ir t be attacked if he did not 





but then t ere as yet no costs to pay to 

wit ¢ thous netimes he might 
lamag had to pay 40/. 

It gs as these that raised the 

tion of t ns but what were much more 

In Trinit 2 John, (1200), we read: 

| S petiit per plevinam™ terram 

1am de Westo: Sabbati’?® vigilia sancti Bar- 

ibe que « manum regis sed nescitur 

1 de caus Northampton—Sybil Ridel 


Saturday 1 of St. Barnabas prayed by 
Corby Hundred, 
been taken into 
she knows 
yt get her land 

vithout o: rex justitiam vendivit, and 
here is 1 {1 ny action in which such a 


cause 


the King by 
ned: he began 
e second year of 
stanc is the following. 
suum 
aliquo 
in capite implaci- 
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vick, ( t 1 the King by his sealed writ 
hester (Godfrey 
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vrit that a com] t in which the defendant tenant 

uched hit t rranty hould be postponed 
ls King Richard 


ordered (of 
to postpone de die 
n diem a certain named cause until he should come 
1 1 1 the preceding 

Trinity Tern hear no more of it. “Norf. 
Dominus re , t justiciariis quod ponerent 
welam au ’ nter JTohannem Marcall’ et 
Rogerum de V‘ tun’ et fratres de Simplingham 
llam uxorem suam 
Robertut Morteshal’ de placito terre in 
1 adventum domini 
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the course of justices during Michaelmas Term, 2 
John, (1200), generally delaying justice, one ex- 
pediting and some wholly objectionable. Except 
by the technical, little or no objection would be 
taken to a command that a litigant Peter of Nere- 
ford should not be ruined by default in appearance 
and that the Justices should notwithstanding ¢g 
him a “reasonable day”—‘“diem racionabilem”—nor 
that Geoffrey Fitz Peter, the Chief Justiciar, should 
not allow Ernaldus de Bosco to be impleaded so 
long as he served the King beyond the sea with 
horses and arms, but when it comes to a command 
that Wales should have a “reasonable 
judgment in his action” our suspicions are aroused. 
And much more when we find ten cases in which 
the King determines to hear them himself. Take 
only a single example: “Lond’—Dominus rex man 
davit per breve suum justiciariis de banco quo 
loquela que est inter cives Lond’ et dominum G. 
Wintonensem episcopum ponatur in respectum 
usque coram ipso domino rege cum eam audire 
voluerit—*London—Our Lord the King by his 
writ commanded the Justices of the Bench that 
the plaint which is between the citizens of London 
and Lord G. (Godfrey de Luci) Bishop of Winches 
ter be postponed before our Lord the King himself 
when he wishes to hear it.” Remember it was this 
same Bishop in whose favor John had already in- 
tervened. 

Then he commanded his Justices not to give 
effect to charters or letters patent of his prede- 
cessors without his confirmation—a true “scrap of 
paper” principle; but not without precedent. 

The Chief Justiciar signified by William Mallet 
that a plaint by Robert de Juvenni against John de 
Erlie and John Marshall concerning certain land is 
to be placed “coram domino rege pro c. bisanciis 
quos Robertus dedit”—‘“before our Lord the King 
for a hundred bysantines'* which Robert gave.” 

In Easter Term, 2 John, (1201), there were 
several delays ordered until he should return from 
Normandy, an order to proceed with a cause unless 
he should forbid by special precept, a direction to 
place before him a plaint in which the Bishop of 
Winchester was concerned, cases enlarged before 
him. 


ve 


Roger of 


Surely it sufficiently appears that there was 
even in 1200-1, good ground for discontent. 
Osgoode Hall, Toronto, June 19, 1924. 

18. The bysantium or bezant was, if of gold, worth from 10 
to 20 if f silver as probably these were, 1/ to 2 the “oblatio 
of Robert de Tunenni then was worth 100 to 200/, which would 
equivalent to about $500 to $1,000 at the present time 


Free Legal Aid in Illinois 


“The furnishing of free legal aid to the deserving 
poor in Illinois has already passed beyond the experi 
mental stage. So far have our efforts pro 
gressed, that we now have organized and in successful 
operation a cooperative plan, and method of proce 
dure whereby the Charities, acting through their local 
representatives, particularly the Illinois Family Work 
ers Council, investigate applicants for free legal aid, 
turn the cases over to committees of local or county 
bar associations, who assign the cases to members of 
committees to handle and report the results to the 
Charities. The results thus far accomplished have 
been of sufficient importance to attract the attention 
and bring forth favorable comment, throughout the 
United States.”—JII. Bar Association’s Quarterly 
Bulletin. 
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FRAUD AND ULTRA VIRES IN REORGANIZATIONS 





Law Relative to Reorganizations Affords Striking Evidence of Capacity of American Peopk 
to Create Their Own Jurisprudence—Matter Governed by Statutes in England, But in 
Absence of Such Legislation in America It Fell to the Courts to Regulate Reor- 
ganizations by Application of Equitable Doctrines of Fraud and Ultra Vires 
—General Principles 


By Witi1am W. Cook 
Of the New York City Bar 


MERICAN jurisprudence has perhaps no more 
A striking demonstration of the capacity of the 

American people to create their own jurispru- 
dence than in creating the law relative to reorgan- 
izations. Fraud and ultra vires are deeply imbedded 
in old time equity jurisprudence, but the application 
of those principles to reorganizations is essentially 
an American product. For two reasons that juris- 
prudence did not arise in England; first, because 
railways in England cannot be mortgaged and fore- 
closed, only the income being subject to encum- 
brance; second, because on the insolvency of Eng- 
lish railways or industrial corporations, the statutes 
govern reorganization by requiring the assent of a 
fixed percentage of the security holders and then 
the approval of a court. Consolidations and sales 
by solvent corporations are similarly governed by 
statutes in England.' 

American policy has been different. Mortgages 
are freely allowed to all corporations, including rail 
roads, and the railroads have been largely built by 
them. Foreclosures have been frequent and volun- 
tary reorganizations necessary. There being no 
statutes to regulate such reorganizations it fell to 
the courts to regulate them. Hence there has grown 
up an American jurisprudence on this subject with 
many complications. The impending railroad re- 
organizations and consolidations in America in the 
48 states involve an infinite number of securities 
issued under hundreds of special charters, and each 
consolidated railroad is a separate corporation in 
each state where it runs. The English plan could 
never have been adopted successfully as to Amer- 
ican systems of railroads, because the latter exist 
under many complicated charters in the different 
states through which they run Moreover, Eng- 
land has one government, while America has forty- 
nine—forty-eight state and one federal. Corporate 
charters, other than those of national banks, are 
practically all from the states. Furthermore, state 
statutes requiring the approval of a court to re- 
organizations would mean state courts, thereby 
shutting out the protection of the federal courts, 
and any system which might deprive our federal 
courts of jurisdiction in reorganization cases would 
work injustice. But when the pending railroad 
consolidations take place, as they probably will 





In an article published in February, 1923, the author hereof 
proposed that the law be conde plified and clarified by stating 
general principles with a few il and with notes referring to 
text books and the decisions Supreme Court of the United 





States and not to the multitudine details, which neces 
sarily are given in elaborat cle follows that plan 
with, however, a few references to state decisions. The references to 
sections are to those of the 8th edition of the author’s work on “Corpo 
rations,” where multitudinous citations are given for those who care 
to pursue the subject further 
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under federal charters, the English plan might well 
be made a part of those charters.” 

Corporations, like men, often become insolvent 
The difference is that an insolvent man can raise 
no more money, but the stockholders of a corpora 
tion are generally solvent and can produce more 
money if they wish. Accordingly there has arisen 
the term “reorganization,” which means a business 
arrangement whereby the stock and bonds of a com 
pany are readjusted as to amount, income or prior 
ity, or the property is sold to a new corporation for 
new stock and bonds, or the property is sold under 
foreclosure of a mortgage upon it and the purchaser 
buys for himself and such of the old stockholders, 
creditors and bondholders as he associates with 
himself.* Hence reorganizations take many diffe: 
ent forms according to the situation in each case 
sometimes a sale of the corporate assets for secur 
ities of a new corporation ; sometimes the voluntary 
giving up of a part of the old securities ; sometimes 
allowing new stock to have a preference; sometimes 
and most often a reorganization in connection with 
a foreclosure. 

In a reorganization, as in other matters, the 
law will not tolerate fraud; in other words, an in- 
equitable injury to some stockholders for the benefit 
of other stockholders, or an inequitable injury t 
corporate creditors for the benefit of stockholders 

Two general principles may well be stated at 
this point. 

First, a real injury must exist before a stock 
holder or creditor can complain. Over thirty years 
ago* the supreme court held that the court would 
not interfere to set aside a foreclosure on the ground 
of fraud where the plaintiff does not show at least 
a probability of personal advantage to himself by 
its being done. The cgurt said: “A court of equity 
is not called upon to do a vain thing. It will not 
entertain a bill simply to vindicate an abstract 
principle of justice or to compel the defendants to 
buy their peace; and if it appear that the parties 
really in interest are content that the decree shall 
stand, it should not be set aside at the suit of 

2. The Cummins Bill for the consolidation of the railroads, int: 
duced in the United States Senate January 24, 1924, contained pro 
visions (Part VII, §270) for reorganization very similar to the English 
Br OF A district court (Trumbull Steel Co. v. Routzahn 
1009—1928) criticized this definition as including a c 
$100 share into four shares of $25 each. Not at all 
of stock was not changed in that instance and it is the ‘ 
is mentioned in the above definition. The English definitions « 
“reorganization” and “reconstruction” are given at the end of thi 
article. The Cummins Railroad Consolidation Bill introduced in 
United States Senate January 24, 1924, defined a “reorganization” 
the purposes of that Bill as including consolidation or g 
corporation as a federal corporation, purchase by a carrier of 
part of another carrier's property, acquisition of right to operate 
part of another carrier’s property, or acquisitior f se ties 


give general control 
‘ Foster v Mansfield, etc R. R. Co 
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ne who could not possibly obtain a benefit from 
ich action,” lower federal court has said: 
‘Fraud without damage or damage without fraud 
gives no cause of action.”* The supreme court of 
Massachusetts in 1923 went even to the extent of 
holding that the majority stockholders may dispose 
of the new corporate assets under a plan by which 
they receive the stock of a new corporation and the 
minority stockholders receive nothing, if it is shown 
that the vendor company was insolvent and its 
stock had no value and that its debts which were 
paid by the vendee were more than the property 
was worth.’ This is a good law but dangerous in 
its application to other cases. Stockholders are 
generally hopeful and courts are inclined to recog- 
nize and protect the hopes. Even the good-will of 
the old corporation may have value which the ma- 
ority cannot appropriate without paying for it.* 
In short, the claim that the old stock was worthless 
is often difficult of proof where the majority stock- 
holders reorganize minority. 


1 exclude the 
A second important principle is that even if a 


lissenting stockholder or creditor has good cause 
for complaint, the court need not set the whole re- 
organization aside, but may compel it to pay the 
dissenter the value of his interest or may allow 


him to participate the same as others. A court of 
equity has power to mould its relief so as to do 
equity. Often the interest of the dissenting stock- 
holders is so small, as compared with the disastrous 
financial result of setting aside a complicated and 
dificult reorganization already accomplished, that 
the court may tell the objecting stockholder that 
he shall have the value his stock, but no more, 
especially as otherwise many suits would be brought 


for blackmailing pur 
mine the value of a 
and decree that unle 


poses. The court may deter- 
lissenting stockholder’s stock 

he accepts it his suit will 
be dismissed, and he will then be relegated to his 
remedy at law, if he has any, which generally he 
has not, because he generally cannot prove damage.® 
Generally also this remedy of a court of equity as- 
sessing the damage is better for the complainant 
than a resale, because on a resale there may be but 
the same bidder as on the original sale, and he will 
take the property at his own price. True in the 
Mason case” the supreme court set aside a reorgan- 
ization on dissolution where the old stockholders 
were offered stock in a new corporation taking over 
the assets, or in lieu thereof their proportion of 


$50,000 (the value placed on the property by the 
ry Carey v. Houston, et Ry 52 Fed. 671 (1892). That liti- 
gation was summarized i 10t See also Thoman v 


Mills, 159 Mich. 402 (1909 
Co., 104 Fed. 418 (1900) 
668 (1901); Drake v. N. Y., 


v. Peoria, etc., Ry 
Bk.. 138 Cal, 659, 
"Tei Div. 275 (1899); 








Smith v. Ferries, etc., Ry., 51 Pac. 710 (Cal. 1897); Krohnthal v. 
Ranger, 188 N. Y. Ag 594 (1919); Lowrie vy. Castle, 118 N. E 
206 (Mass. 1916); Chu vy. St. George, etc., Co., 174 N. Y. App. 
Div. 1 (1916); Williams v. Meville, 98 Miss. 268 (1910); Darragh ¥. 
Wetter Mfg. Co., 78 Fe 7 (1804) Corning v. Barrett, 48 N. Y. 


Supp. 1018 (1898); Smith v. Hurd. 53 Mass. 871, 385 (1847); Levin 
Mayer, 86 N. ¥ Mis 11¢ hd Continental Securities Co. v. 
Interborough Rapid Transit, 207 Fed. 467 (1913). 
6. Stratton’s Independence v. Dines, 185 Fed. 449, 458 (1905). 
7. O’Brien v. O’Brien, 141 N. E. 236 (Mass., 1923). See notes 69 


and 85 infra 


8. Godley v Crane Co., 212 N. Y., 121 (1914). 
9 Venner v ( nia Steel Co., 233 Fed. 407 (1916); Jones 
Missouri, etc., Co 765 (1906): s. c.. 199 Fed. 64 (1912); 





208 Fed. 945 (1913 49 (1916); Kremer v. Public Drug Co., 
170 N. W. 571 (S 1 : Backus v. Brooks, 195 Fed. 452 (1912); 
Binney v. Cumberland, etc., Co., 183 Fed. 650 (1910); Johnson v 

nited Rys., 227 M 423 (1910); Drake v. New York, etc., Co., 36 
N. Y¥. App. Div. 275 (188 Jackson Co. v. Gardiner, 200 Fed. 113 
1912). Contra Clark v. Arizona, etc., Assoc., mg ees 640 (1914) 
aff'd. 220 Fed. 1; Demare v. Winchester, etc., 257 Fed, 162 
1919). Cf. Venner v Sou Me n Pac. Co., 279 ied “ase (1922) 


® “ason v. Pewabic Min. Co., 182 U. S. 50 (1800) 








majority) and later the property was sold at public 
auction for $710,000." But that was a copper prop- 
erty and there are many copper concerns. Ordi- 
narily where the value is great, the possible bidders 
are few and often only one—the reorganization 
committee. In one New York case a public sale 
at $338,000 was set aside as inadequate, but on 
resale the property brought only $194,000." On the 
other hand, if the court takes testimony through a 
master and then fixes the value and adjudges the 
defrauded party his proportion of the equity, justice 
is done. In one recent case in the federal court of 
appeals where no par value stock of the reorganized 
company was sold to the old stockholders at $15 
a share and a tort creditor got nothing, the court 
appraised the value of the property, deducted the 
mortgage bonds, and then apportioned the balance 
among all unsecured creditors, giving them 66 cents 
on the dollar, and the court said, “Had the property 
been sold outright to bondholders or third parties 
leaving the stockholders and unsecured creditors to 
shift for themselves, we are satisfied that they 
would not fare nearly so well.” ** In another recent 
case in the federal district court, where on dissolu- 
tion of a national bank, whose stock had sold at 
$300 a share, the majority took the assets through 
a new bank and offered $200 a share to the old 
stockholders, the court gave them about a hundred 
dollars a share additional, and an interest in some 
other assets.** The principle, de minimis non curat lex, 
is rarely a bar to such a suit,’® but the small inter- 
est may justify the court in refusing to set aside 
large transactions where the value of the small in- 
terest may be ascertained and paid. This closely 
resembles the statuory provision in New York and 
elsewhere that, upon a solvent corporation selling 
its assets or consolidating, any stockholder may 
demand in cash the value of his stock."* 

As stated above, another remedy applicable in 
some cases is for the court to decree that minority 
stockholders shall be given the same opportunity 
as the majority to participate in the new company. 
Thus in the celebrated case Bogart v. Southern 
Pacific Company the supreme court held that where 
a majority stockholder, who controlled also the 
general creditors, joined with the bondholders in 
a reorganization whereby the majority stockholder 
participated by paying $26 (and some claims) a 
share for new stock in the reorganized company, 
while the minority stockholders were required to 
pay $71.40, the latter were entitled to the new 
stock on the same basis as the majority stock- 
holder.*? 

We come now to the broad American doctrine 
that the stockholders shall not combine with bond- 
holders to the detriment of general creditors, and 
that a portion of the stockholders shall not combine 
to the detriment of other stockholders. 

For clearness it is well to classify the different 
modes of reorganization as follows: 

11. Mason v. Pewabic Min. Co., 

12. §850, p. 3809, note 2. 

18. Mountain States Power Co. v. 
502 (1923). 

14. Kaufman v. Marquette Nat'l. 

15. See §785. 

16. See §671. 

17. Bogert v. Southern Pac. Co., 250 U. S. 488 (1919); a ¢ 
244 Fed. 61 and 226 Fed. 500 and 292 Fed. 586 (1923). Where the 
controlling stockholder on foreclosure sale buys the property at an 
unfair price and the court allows a minority stockholder to rticipate, 
the purchaser is to be credited with corporate debts own by it in 


ascertaining what the complainant must pay. Rogart v. Southern Pac 
Co., 200 Fed. 787 (1988) 


66 Fed. 891 (1894). 
Jordan Lumber Co., 293 Fed 


Bk., 289 Fed. 295 (1922). 
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(1) Consent to scaling down 


(2) Reorganization by disposing of the assets 
without a judicial sale 
(a) If the company is solvent—volun 
tary dissolution 


(b) If the « 





(d) On 


charter 


expiration of 


(3) Reorganization by court decree without 


sale. 
(4) Reorganization on foreclosure or insol 
vency sale 


(5) Reorganization in bankruptcy 
(6) ] 

(1) This is 
infrequent because generally some of the security 
holders refuse to join in the readjustment [ 
course, the others are 
all reduce to the same basis. Thus, even 
nearly all of the bondholders assent to 
of their bonds or the substitutio other 
the dissenting minority may refuse and may insist 
on the letter of their bond.’* So also even though 
the majority stockholders propose that the full paid 
not bound.!® Of 
reduced and 
then in 
complicated 


Reorganization in England 


Consent to scaling down securities 


and, of 
unless 
though 
a reduction 


unwilling to reduce 


bonds, 


stock be assessed, the minority are 
course, the capital stock may be 
partly called in and _ cancelled 

creased and this is 


and 


issued but 



























and often the new stock is unsalable.2®° The 

18. Hollister v Stewart. 11 a 644 1889 Bill vw New 
Albany, ete., Ry » Biss g I 79: D | 
v. Missouri-Line ( > M I adelphia t 
R. R. v. Love, S 488 188 I Atlantic, et Ry 
55 How. Pr. 27! } I M H I 283 
Pollitz v. Farn Se. @ Fed 189 See State y 
Barnett, 149 S M 12), a f Ross, 85 Mict 
870 (1891) However, where a rt of 1 1 bonds. which are in 
default, are, under a reorganization agreement tur i to the cor 
ration and placed under a new mortgage 1 hich i 
to the persons whe d f the |} es 
of the remaining old bon annot lair i! 
have been canceled, ther red g P e g 
amount Mowry v. Farmers’ L. & T. ¢ I ( 

Maxwell, etc., ¢ v. Hendersor > ¢ A rl (1899) In t 
case Northern Pac. Ry. v. Boyd Ss | Ss. 48 191 tl supreme 
court said: “Corpor: t l barrassed te 
find it mecessary to t stock s W 
an agreement to cor t ti t busines t} sa propert 
under a reorganizatior his rf be dor t rsuance f a privat 
contract between bondholdet r oa A, Sioeiaall 
porate property is thereby tr fer 1 t new mpany, having tl 
came shareholders, t tra n tl t 
But, of course, s a trar ely ‘ 
selves cannot defeat the 1 f a not s reditor As agains 
him the sale is void in ¢ lless ve with whict 
was made For if such contract reorgar yas nsummated 
good faith and in ig i | x t litor. y 

he appeared and established his debt tl linate interest of the 
old stockholders would still be biect to } in the hands of tt 
reorganized company ( Ss Francis R g B 48 ( 898 
Grenell v Detroit Gas ( 112 Mich I s no difference 
principle if the contract reorganization nst 1 f t g effectuated | 
private sale, is consut ated | 4 er C t 
decree.” See SRRe U 1 tion may | 
subject to an t wi y r r ex t 
action of 25% in interest ind ess thar 
proportion may be force ( sthw 

v. Moline Plow Co., 298 TF 166 1924 

19 $241. 

20 $888: State v Bar f Cor 1 1638 S. W ‘ M 
1913); Hollins v. St. Paul, et R. 7 N. Y. Supp. 909 88 
Gresham vy. Island City Sav. Bank, 2 Tex. ¢ \ 189 St 
dard v. Decatur, etc., Co., 184 I Hol Doe, « 
Co., 223 S. W 72 (M 1924 \ be grant 
to a common stockholder in |} vn behalf i i 
to prevent a company. ha , $14.4 ( k $14 0 
000 common stock, reducing t former to $9, 0 and the latte 
$6,000.000 where the ccmpar fer t ‘ iditional stock s 
that his proportionate interest not ne M ganstern v Amer 
Malting Co., 100 Atl. 166 (N. J 17) A statut wer to decreas 
the capital stock or change tl fovence rred stock does not 
authorize except by unat sent a 1 f arrears of 
ferred dividends and at ictior f the pref stock from 5,000 shares 
to 8,000 shares, even l fr +4 
shares to 6,000 share \ preferred t ma biect Ker 
nedy v. Carolina, etc., | 2 Fed. 8 l A nsolvent cor 
ration having $1,000,000 mon s k and $ red stock a 
reorganize by reducir t to $2 200,000 
ferred, and issuing $270,00 rst j ri ng pr ty over the 
preferred, and a person w wt ! per ft preferr 
cannot object after has rried t the 
preferred being issued to tl i : nt of their claims 
Ecker v. Kentucky, etc., 144 K 264 (1911 Where one-fift 





] f - 
seeks aiwa LOT 


skilled financier, however, 
equity or other property on which to issue a new 
or other security, and if there is non 


mortgage 


he asks the old security holders to waive some < 
their rights and allow a new security to come i 
ahead. Sometimes new bonds are issued at a low 


price, the old security holders being given the pri 
right to subscribe,” or a bonus of stock 1s give! 


with the bonds This whole mode of reorganiza 
tion is but a recapitalization. It is a voluntary agree 
ment of all stockholders and creditors to change at 
of all stockholders and creditors to char oe ia 


increase or decrease the capitalization or debts, 


both. No foreclosure takes place.*. TI scaling 
down or readjustment of securities, however, is 


difficult under American law and is no 


often resorted to. In England the statutes aid the 


prt cess 


process There the charter may be i nded Fy 
readjusting or reorganizing the share capital, and 
even preferences may be changed by a vote of th 
preferred shareholders constituting a majority in 
number and three-fourths in interest n all cas 
the reorg t must have the approval of 
court.** he English statutes go still farther ar 


allow a readjustment or scaling down of corporate 
creditors, by a vot of 


. 1 j 
securities, nciuding 


ling 
class of the security holders affected, the vot 
each class to be a majority in interest and three 


fourths in value, subject always to the approval 
a court This approval by a court gives oppor 
tunity to a dissenting shareholder or creditor t 


expose any fraud and to complain even of uw 
fairness 

(2) Reorganization by disposing of the 
without a judicial sali A second mode of reorgan 
izing a corporation is where the directors or the 
stockholders sell the assets or turn them over to 


a new corporation. Here, too, for cleari 


well to sub-divide the subject so as to apply it t 
the different situations which face the vve! 
follows: 

(a) If the company is solvent. It is elementary 
law that a solvent corporation cannot el e the 
expiration of its charter sell all or practically all o 


its assets if any stockholder objects He is entitled 
to say: “I invested my money in the stock of this 
company relying on its charter, which specifies and 
limits its and purpo 
charter constitutes a contract with me 

ies the | the business shall cor 


time during which 
tinue, the duration of the charter. You 


powers, business 


7 
lamely > 








now propose to discontinue the business and s« 
out. I object.” Ever since the decision in Abbi 
\merican Hard Rubber Company in 1861*" that 
objection has been held to be good 
Still more strongly may a stockholder object 
when it is proposed to sell out a solvent company 
share of ¢ ’ The re : o 
\ etc ( N. ¥ A Div 4¢ s 
t havine $800.00 n s d 
¢ e being as t ussets as we is V r 
s to $1 or and may t rea $8 
9 . lere the g ¢ 
1 Pag \ ent Mfg. ¢ 4 
See $876¢ 
22 See $42 
23. §883. 
4 Ha ! gla \ \ 
Halsbur 4.609 
See $84 ‘ 
3 Bart . 4 Bla is 





















nother con for stock of the latter. The 
ockholder het repeat what he said above 
to his t id, “You now propose to 
nsfer 1 é r] tion with new pur- 
ses and ] business. Where is your war 
it for doings \nd even though the statutes 
thori the better opinion is that this 
eans a sal l stock.*® 
he t ty is reached when 
e col e still 9 e concern, sells 
propert ( tion in exchange for 
e stock of t tter, which stock is then to be 
ered to 1 ( r subscription for 
sh his 1s J t illy increasing the stock and 
rcing the st s to subscribe or lose their 
resent interest in the old corporation; in other 
rds, putting them a forced assessment 
ler penalty total loss. Such a transaction the 
ew York rt of appeals properly holds is not 
val, ever tifed y majority of the 
ckholdet uch as they cannot ratify an 
egal act n English court has held, even 
though the thorizes the corporation to 
all its asset t nnot sell the same to another 
rporation fot paid stock to be distributed 
mong its met members not accepting the 
hares to los« their interest in the concern. This 
Ss an attempt t e the shareholders to provide 
re capit n pain of forfeiting their shares.™ 
The New Yorl ts even refused to hold a New 


English corporation liable 


r his unpaid ription, where, under a plan of 
eorganization, t gh sanctioned by the English 
courts i vith English law, a portion 
the ame was to go to the reorgan- 
ed compa ther stockholders were not 
equired to subscriptions, in case they 





part in ganized company and paid a 
small sum, espe y where, if all the stockholders 
had paid unt would have been more 
than necessary t the debts Che court also 
held that an A n stockholder in an English 

yrporation is not estopped from complaining of an 
unfair, illegal yf reorganization, merely be- 
cause he did not se it before it was sanctioned 
by the Enegtlis] ts in accordance with the Eng- 
lish statute, where it is shown that he did not know 


anything about 1 the court also held that a 
reorganizatio1 f an English company sanctioned 
by the Engli rts is not personally binding on 
1 New York st er, except as he has property 
ris in Eng 

\vain, eve gh the difficulties are 


Yvercome by tut r otherwise, fraud, actual or 





nstructive t ité the Sale | hus, where 
2 See § I urt of Pennsy! 
a Ne e Tf ft that state even a 
spe < selling ts property and assets to 
ssenting stockholders 
given t t as the ll v € f their stock 
et . ase is different from that of a 
“ to the publi 
wit ss nsent of the 
state Ma k, 119 At Pa 23 Where the 
bs " t e stock of the 
t e former is not 
aT g delays six years 
ea v. Elkhorn 
: 4 { i 
S wal aN, ‘ 409 (19 \ mpany having 
ae aes t ng not im transterring its 
st another mmor ers new common 
. shave £ . t preferr toch lers to pay par 
: f | vy. Pacific Tin 
{ 2 
1 M \ 4} CI ’ 
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one corporation owns a majority of the stock of 
another, and hence controls it, and brings about a 
lease, consolidation, sale or contract between the 
two, this is very much the same as where a corpor- 
ation sells property to one of its directors, or buys 
property from him. The courts will scrutinize the 
transaction very closely and will set it aside, at the 
instance of a stockholder, if it is unreasonable, un 
fair, and practically fraudulent.** And where two 
corporations have a director in common, who 
largely controls both, and one corporation proposes 
to buy out the other in exchange for stock of the 
former, the minority stockholders of the latter may 
enjoin the transaction until it is proved to the 
satisfaction of the court that the proposed sale is 
fair and free from fraud.** If two stockholders own 
two-thirds of the capital stock, and cause the di 
rectors to sell all the corporate property to a person 
who buys for them, the owner of the other one- 
third may cause the sale to be set aside, even 
though a stockholders’ meeting has authorized it.” 
The genius of the American promoter for absorb- 
ing other people’s goods will not be sustained to 
that extent. 

Sometimes the expedient is resorted to of dis- 
solving a solvent going corporation before its char- 
ter has expired, the purpose being to transfer all 
the assets in liquidation to a new or other corpora 
tion. This is an attempt to do indirectly what can- 
not be done directly and the common law does not 
allow it. Such a dissolution is practically a fraud 
on dissenting stockholders and a misuse of the 
statute allowing dissolution.**. It has been found, 


88. Corry v. Barre. etc. Co., 101 Atl 88 (Vt 
Calumet, etc. Co.. 221 Fed. 529 (1915): Turner v. Calumet, ete, C« 
153 N. W. 718 (Mich. 1915): Union Pacific R. R. v. Frank, 226 Fed 
906 (1915); Rogers v. Nashville, etc. Ry., 91 Fed. 299 (1898); Glen- 
gary etc. Co. v. Boehmer, 28 Colo. 1 (1900) See also $662 

84. Geddes v. Anaconda, etc. Co., 197 Fed. 860 (1912), A 
minority preferred stockholder may cause to be set aside the consolida 
tion of his company with another company which the majority of th- 
stockholders of his company own, where before the consolidation his 
preferred stock represented an amount equal to one-half of the combined 
value of the two companies and after consolidation less than five thirty 
seconds, and before consolidation the assets of the other company 
represented six thirty-sevenths of the combined assets and after consoli 
dation it represented four-fifths. This is an abuse of trust by the 
majority stockholders. Jones v. Missouri, etc. Co., 144 Fed. 765 (1906) 

preferred stockholder of a constituent company who by a consolida 
tion is entitled to bonds in the new company having a par value one 
and one-third times the par value of his preferred stock, cannot object 
thereto, it being shown that the bonds were worth more in the market 
than the stock had been worth, and the new company offering to pay 
him the present value of his stock at the time of the consolidation or 
the present value with future preferred dividends discounted. teling v. 
American, etc. Co., 72 N. J. Eq. 32 (1907) 

85. Chicago Hansom Cab Co. v. Yerkes, 141 Ill, 820 (1892). See 
also §§662, 884. Where the majority stockholders cause the corporate 
property to be transferred to a new company for stock issued to them, 
a minority stockholder may sue the new company for the value of his 
stock. Junsch v. Consolidated Laundry Co., 198 Pac. 883 (Wash 
1921) Where the majority stockholder is also a director in a Con 
necticut corporation and transfers all its property to a Massachusetts 
corporation and takes all the stock, the minority stockholder may bring 
suit in equity for his share of the stock O’Brien v. O’Brien, 131 
N. E. 177 (Mass. 1921) Before a minority stockholder can have 
rescission of the sale of his stock on the ground that the majority 
threatened to destroy the value of it, and had manipulated the finances 
he must offer to return the price received. Sullivan v. Associated 
Billposters, etc., 272 Fed. 828 (1919) The New Tersey statute that 
on dissolution the directors shall be trustees to wind up the company’s 
affairs does not prevent stockholders suing to set aside an alleged fraud 
ulent sale of the assets by the directors to a new corporation organized 


1917); Hyams_v 


by them and in which they are stockholders and directors, even though 
ten years have elapsed. Gardiner v. Automatic Arms Co., 275 Fed 
697 (1921) 

86. $8670, 629, 662: Kean v. Johnson, 9 N. J. Eq. 401 (1853) 
Even though a New York mining company dissolves and_ sells its 
property to a West Virginia company in order to avoid New York 
taxes, a share of stock and some bonds in the new company being 
given for each share of stock in the old company. and even though a 
dissenting stockholder is entitled to have a public sale of the property 


vet if when the time for depositing the stock is about to expire he sells 


most of his stock to a business associate who makes the exchange, he 
cannot then insist on a public sale, especially where such sale would 


destroy a profitable neern. but the court will order that he be allowed 
to participate, notwithstanding that the time has expired, or that he 
be paid the value of his stock Treadwell v. United, etc. Co., 134 


N. Y. App. Div. 394 (1909). A minority stockholder may enjoin a 
public sale of the property of a prosperous corporation, even though 
the company has been dissolved, under the New York statute, where 
he shows that the public sale is not being fairly advertised and con 
lucted. and sh« also that the dissolution is for the purpose of reor 


ws 
ganizing under the laws of another state and freezing out the minority 
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liowever, that this hard and fast rule interferes with 
desirable consolidations and mergers and so, follow- 
ing the English statutes, many of the states now 
have statutes allowing such dissolutions with a 
view to a sale or consolidation and the continuation 
of the business in another form. Such a statutory 
dissolution is legal if no actual fraud is involved. 
Generally the statute, the same as in England, 
provides for dissenting stockholders being paid the 
actual value of their stock fixed by arbitration. 
However, the court may consider the whole trans- 
action and while the law does not investigate the 
motive of a legal act** the law will investigate the 
intent of an apparently legal act. Hence a minority 
stockholder may prevent a hoard of directors taking 
steps to dissolve a New York corporation under the 
New York statute, where the purpose is to depre- 
ciate the value of the minority interest, the corpora- 
tion being very prosperous Dissolution stops a 
guaranty of dividends or interest on the securities 
of another company, but here also fraud may inter- 
vene and there are circumstances under which a 
dissolution brought about for that purpose may be 
illegal.*° 

In England this whole subject of one company 
selling its assets to another for cash or stock, and 
one company consolidating with another is allowed 
and regulated by statute.*? It is called a “recon 
struction” or “amalgamation.” * \ dissenting 
shareholder may demand the value of his shares, 
the value to be agreed upon or determined by arbi 
tration.*® New York enacted a similar statute.‘ 

(b) If the company is financially embarrassed 
The supreme court three years ago held that where 
a corporation has not the money to continue busi- 
ness, even though it is not insolvent in a commer- 


cial sense, the majority stockholders may in good 
faith sell all the corporate property for stock in 
another corporation and distribute the same among 
its stockholders where such stock has a market 
value and may be sold for cash, but if the consider- 
ation is inadequate (even though no more is bid 
at public auction) the court should set the original 
sales aside and not confirm it.*® Nor can the ma 
jority stockholders cause the corporate property 
to be sold to themselves at private sale at a price 
agreed upon by them and the 
placed in office. 
public sale.*® 


lirectors whom they 
[he minority are entitled to a 
A private sale to a director, officer 








and that information could not be obtained as to the nditior 
f the company. Treadwell v. United. etc. ( 4 N pp. Div 
613 (1900). See also Harding v American, et Co 1s2 Ill 551 
(1899); People v. Ballard, 134 N. Y. 269: 186 N. Y. 639 (189 Re 
Doe, etc. Co., 228 S. W. 600 12 Mo. 192 Theis v. Spokane, etc 
Ce 14 Wael 23 (1904 Riker & Son ( Vv T ted Drug Co a 
N. J. Fo. 580 (1912). .Cp. Lazenby v. Internat 1. cte. Cert 298 
N. Y¥ 645 (1919) . 2 

7. §629 

38. §738 

89. Kavanaugh v. Kavanaugh Knitting ( 226 N. Y. 185 (1919 

40. §$629 T75 Brown v. Mitchell, et Co., 174 N. Y. Ap 
iv. 420 (1916); Bovd v. N. Y. & Harlem R. R., 220 Fed. 174 (191 

41 Halsbury’s Laws of Eng. Vol. V, pp. 584. etc 

42 Halsbury, p 84 

‘3 Hals y. f 89, et mpanies Act of 1862, $161 

44 Stock Corp. Law, §$21, 8 us amended by Ch. 787, I 192 
For the 4 sions «tr r the New York and s r statutes sce §671, 


pp. 2628-2621 


45 Geddes v. Ar nda Mir 254 U. S 0 (1921) See §662 














and cases in note 2, p. 2551 The trustees of a three year voting trust 
of the stock of an embarracsed rporation may vote for a reorganization 
whereby its assets are sold t new mpany w h issues new securi 
ties. the old claims being redu 4 ven though the trustee held both 
stock and claims Bullivant v. First Nat. Bank, 141 N. E. 41 (Mass 
1923). Even though a fire insurance mpany is solvent, if it is un 
successful the stockholders may aut re a conveyance of its chief asset, 
a building, to a realty cor with an exchange of stock, share for 
share, and for those stockholders who wish full cash payment for their 
interest in the company, \ cannot afterward impeach the 
ransaction. Tryson vy. S thern R Ity Cor 4 Fed. 185 (1921 
+6 Mason v. Pewabic Min. { S ( 1890 


or majority stockholders or to a corporation 
which they are interested has given rise to a great 
deal of litigation.*7 A federal court has well sai 
that “when a number of stockholders combine t 
constitute themselves a majority in order to cont 
the corporation as they see fit, they become for a 
practical purposes the corporation itself, and 
sume the trust relation occupied by the cor 
towards its stockholders. In fact the supreme 
court holds that the majority stockholders 

to the minority for the latter’s proportion of any 
fruits of its control on the ground of the fiduciary 
relation, irrespective of fraud or mismanagement.* 
It is true that a stockholder, even though he owns 
a majority of the stock of the corporation, may at a 
public sale of its property buy such property. As 
one court says, “He has his own interests to protect 
and is not charged with the care of the interests « 
the other stockholders. ‘t hey act for themselves 
But the law requires of the majority stockholders 
the utmost good faith in their control and manage 
ment of the corporation as regards the minority, 
and in this respect the majority stand in much the 
same attitude towards the minority that the dire 


248 


are liable 


tors sustain towards all the stockholde: \ fev 
instances will illustrate the above rules. Thus where 
1 Maine corporation is financially embarrassed but 


not insolvent, and the majority propose to transfet 
ill its property to a new Delaware corp 
the plan of two shares of the old for one 





the new, and the majority are to receiv large 

number of shares of the new for bonds in the old 

the minority stockholders may enjoin the sale It 

is unfair, even though it is not fraudulent and evet 

though under the Maine statute they could hav 

their stock paid for at its appraised valu \¢ 

if a corporation sells all its property to its president 

at a price less than a minority stockholder is willing 

to pay, the latter may have the sale set aside, even 

though a majority in interest of the stockholders 

have approved it, the decree being that the sal 

shall be void only in case such highe r price | 

llowever, even though in financing an insolvent ; 
railroad company the directors receive stock as 
bonus, yet if the transaction was fair and in good 
faith and in aid of the company, a majority of the , 
stockholders may ratify it.°* And though at a meet 
ing of the stockholders of an insolvent railroad cot 
poration the majority vote to sell the property to a : 
company of which they are officers and stock c 
holders, with no consideration except that the latte: n 
company shall pay the debts of the former, yet if . 


the property was worth no more than that the 


" ° @ ° e ‘ \ 
minority stockholders can claim only nominal dam 
e ¢ e > ege oO 
ages for the technical breach of trust \ failing 
| ‘ ) 
company may sell out to a new compat shar . 
" —, : ; 1 +} re 
holders being offered the same terms of entering 








47 88653. F462 al 

48. See $662 tl 

49 Southern Pacific ( v. Bogert, 250 [ Ss. 48 l I 
rights of the minority stockholders in Bogart v. Southern I ( pl 
were again considered in 292 Fed 86 (19238) . 

§ Price v. Holcomb, 89 Iowa, 123 (1893); Mickles v. R ester di 
City Bank, 11 Paige, 118 (1844) Even though the pur sers of ar to 
equity in land sell it to a rporation which they form at a price which 
pays them back their money, and more, and the cor becomes in to 
solvent and they purchase the land at execution sale t a stockholder J 
cannot have the sale set aside less he repays ¢ amounts Ww 
actually disbursed by then Fleckenstein v. Waters, 1¢ M 649 — 
(1901 See also $886 

1 Continental Ins. Co. v. New York, ete. R. R. ¢ 1s7 N. ¥ 
225, 288 (1907) 

92. MacArthur v. Port of Havana. etc. Co., 247 | 84 70 

3 Wheeler v. Abilene, etc. Co., 159 Fed. 391 1908 

4. Pollitz v. Wabash R. R., 207 N. Y. 118 (19 

55. Thoman v. Mills, 159 Mich. 402 (1909); See O’Brier ote 


Y Brier 141 N } 36 Mass. 1923 See als 
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he new compa! 
stock having beet 


and ninety-three per cent of the 


exchanged for stock in the new 


ompany® Even though two of five directors have 
resigned and two of the remaining three are under 


ndictment for selling stock by fraud, the company 


eing embarrassed, the three may lease for fifty 
years the property of the company, there being no 
bad faith.°7 The holder of seventy-five shares can- 


not enjoin the holders of three thousand six hundred 
ind seventy-five shares from making a private sale 
f the ite assets at a fair price, where the 
corporate business is unprofitable, and each stock- 
holder has an opportunity of participating in the 
purchase.*® If the corporation is financially em- 


ct Tr pe T 


barrassed, a majority of the stockholders may 
authorize the directors to sell all its property at 
public auction, and a reorganization committee 


representing a if the stockholders may buy it 


in, the price paid being a fair one.” A mortgagor or 
pledgor may for a consideration release and convey 
his equity of redemption to the mortgagee or pledgee, 
but this is always a dangerous operation. A court 
of equity scrutinizes closely such a transfer of title 
and will set it aside if there is any ground for be- 


lieving that it is an unfair contract, brought about 
by the position intage occupied by the mort- 


gagee or pledges If the majority stockholders 
own the mortg: the price must be substantially 
what the propert uld bring at public sale ; other- 


wise the minority are not fairly treated. Sometimes 
mortgage or pledge gives an option to the mort- 
igee to purchase the equity of redemp- 
gs the equity of redemption” and 

two agreements are separated 
intervenes and a new considera- 


gagee or ple 
tion, but this “cl 
is illegal, unless 
and at least a 
tion is given.® 

Closely connected with the above principles is 
the question of Joans to the corporation by corporate 
officers o7 ckholders and the taking of a 
s security. This is legal and 
1d stockholders generally are 
the only ones wl 1 loan any money to the failing 
corporation. H the supreme court says: “Un- 
doubtedly his relation as a director and officer, or 
as a stockholder of the company, does not preclude 


? 
1 
I 


1 


lirectors 
corporate mortgage 


in fact the officers 


him from entering into contracts with it, making 
loans to it, and taking its bonds as collateral se- 
curity; but courts of equity regard such personal 


transactions of a party in either of these positions, 
not perhaps with distrust, but with a large measure 
of watchful care; and unless satisfied by the proof 
that the transaction was entered into in good faith, 
with a view to the benefit of the company as well as 
of its creditors, and not solely with a view to his 


own benefit, they refuse to lend their aid to its en- 
forcement.” ‘ The rule goes still further and is 
that a corporation acting in good faith and without 
iny purpose of defrauding its creditors, but with 
the sole object continuing a business which 


promises to be successful, may give a mortgage to 
directors who have lent their credit to it, in order 
to induce a continuance of that credit, and in order 
to obtain renewals of maturing paper at a time 























when the corporat although it may not be then 
56 g, etc. Co., 203 Fed. 726 (1912) 
57. Cc As 7h4 N 1. 1914 
g Cc R 2 (1899). See notes 
“n and 
) 42 87 g 
- ar $835, p. 8711, 
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in fact possessed of assets equal at cash prices to 
its indebtedness, is in fact a going concern and is 
intending and is expecting to continue in business.™ 
rhe legality of a director, officer or stockholder pur- 
chasing at a foreclosure or execution sale is consid 
ered a little later. It is legal for a corporation to 
issue mortgage bonds at less than par* if the usury 
statutes do not apply. This sometimes is a means 
of raising money or retiring obligations about to 
become due. It is not a reorganization, but it may 
lead to a reorganization and hence must be free 
from fraud. The safest way, if the price is low, is 
to offer the bonds to the stockholders with a full 
disclosure of all the facts. 

(c) If the company is insolvent. An insolvent 
corporation may sell all of its assets either for cash 
or for stock in another corporation.” If the sale 
is for cash the corporate creditors are entitled to 
it; if for stock the corporate creditors may reach 
the stock or pursue the assets or hold the purchas- 
ing company liable for the value of the assets.” 
Where, however, the new company is merely to 
combine an old company and its subsidiary on 
fair terms, and the whole transaction is practically 
the same as though the selling corporation had 
given a mortgage and issued mortgage bonds 
instead of the new company doing so, the creditors 
of the selling corporation cannot complain. The 
majority stockholders of an insolvent corporation 
may authorize a sale of its property at a price that 
will merely pay the debts.*° Where a company is 
insolvent and its credit exhausted and the stockhold- 
ers decline to advance more money, and the ma- 
jority stockholders then organize another corpora 
tion to purchase the property by paying the debts, 
and the minority stockholders delay for a year in 
complaining, it is too late, especially where the 
majority stockholders still offer to allow the minor 
ity to take part in the new corporation on the 
same terms as they took part, and in the meantime 
bonds have been issued by the new company to 
outside parties.” If a stockholders’ meeting author- 
izes a trustee to sell the corporate property to pay 
the company’s debts, the majority stockholders may 
buy if they pay a fair price." And if the stock- 
holders of an insolvent corporation have authorized 
the directors to sell the property and public sale is 
thereupon made, the court will not set the sale 
aside, although directors who were creditors of the 
corporation purchased at such sale at a low figure.” 

At a foreclosure sale, even though an officer of 
the mortgagor owns a majority of the stock, and is 
also a creditor, and promotes a suit for a receiver- 
ship and sale of the corporate property, yet he 
may purchase at the sale, even at a nominal figure, 
and a corporation to which he transfers it in ex 
change for the latter’s capital stock may be a pur- 
chaser for value, even though it is chargeable with 
notice of all the facts, and may insure the property 
for its own benefit and not for the benefit 


63. $692; Sanford Fork ete. Co. v. Howe, ete. Co., 157 U. S 


312 (1895) 
64. $766 
65. $§766b. 
66, §670 


67. §§672-674. 


68. Cashman v. Hitchcock, 293 Fed. 958 (1928). 


69. Rhea v. Newton, 262 Fed. 845 (1919). See also note 7 supra 
ind note 85 infra 

70. Marks v. Merrill, etc. Co., 188 Fed. 850 (1911). See also 
note 58 supra and 93 infra 

71. Marcoux v. Reardon, 169 N. W. 898 (Mich. 1918) 


Patterson v. Portland, ete. Works, 35 Oreg. 96 (1899) 

















of an underlying mortgage.** Not only this but 
the supreme court holds even in regard to the pres- 
ident purchasing on foreclosure sale that if the fore- 
closure is not brought about by the president “in 
violation of his duties as an officer of the company, 
his official relations to the company prior to the 
foreclosure did not prevent him from bidding for 
the property or from being interested in its pur- 
chase,” by another.”* Of course, any actual fraud 
invalidates the sale, as where a foreclosure is based 
on bonds fraudulently pledged by the corporation 
and then purchased by. the directors at a pledgee’s 
sale."> But the fact that a director buys up the 
securities of an insolvent corporation for the pur- 
pose of using them in reorganization is not fraudu 
lent or a breach of his duty, he having paid all 
that the securities were worth.”* A corporate officer 
may purchase corporate property even at an exe 
cution sale where he does so in good faith and pays 
the full value of the property, though he is a direc 
tor and the judgment was obtained by himself.” But 
the supreme court of California in an opinion, which 
is a story of the Imperial Valley, held that a person 
controlling both a parent and subsidiary company 
cannot obtain priority by execution against the 
latter over a mortgage of the former covering all 
the stock of the latter.* In Michigan it is held 
that as against a stockholder a director may pur 
chase the property at foreclosure sale.” Judgment 
creditors cannot complain where, upon the fore 
closure sale of the corporate property, the president 
purchases the property at its full value.*®® But 
where the officers of a corporation fraudulently 
cause mortgages on its property to be foreclosed 
and then buy it in and form a new corporation to 
take over the assets, all for the purpose of elim 
inating preferred stockholders and certain creditors 
in the old corporation, a preferred stockholder may 
hold the new corporation liable for the value of 
an equal amount of preferred stock in the new cor 


poration, including dividends already paid.“' And 
an attachment and execution sale of railroad bonds 
on a judgment obtained by a director was disre 


garded and declared void, where the director him 
self purchased at the sale, and the whole transaction 
was tainted with a fraudulent control exercised by 
the director over the company. On the othet 
hand, it has been held that where the directors find 
it necessary to extend the plant in order to meet 
competition, and the cost is greater than expected, 
and bonds are offered to the stockholders and not 
taken, and the directors loan money to the company 
on the bonds at par, and then on foreclosure buy 





73. Farmers’ etc. Co. v. Penn, etc. ( Fed. 132, 157 (1900 
aff'd. 186 U. S. 434. If a company is insolvent the directors may loan 
it money and take a mortgage on the corporate assets as security and 
thereafter foreclose the mortgage and buy the property at the foreclosure 


sale, the whole transaction being a fair one and all other creditors being 
paid and the other stockhol I I pportunity to 


lers 








ving : : 
participate. McClean v. Bradley, 299 Fe 1924 affg. 282 Fed 
1011. The court said that under the circumstances, “this mortgage was 
not void, but at most voidable only on prompt action by the stockhold 
ers,” and that the “directors had the richt t this property 
at public sale, if no fraud intervened. and the ion was open 
and fair, and the stockholders had notice of such 
74. $658; McKittrick v Arkansas Central Ry 152 U. S. 478 
497 (1894) Cp. $658. 
75. Drury v. Cross, 7 Wa 299 (1868 ames v. Railroad Co., 
6 Wall. 752 (1867). See &6 Jackson v leling, 21 Wall. 61¢ 
625 (1874); Munson v. Syracuse, etc R 103 N. ¥ 58 (1886 


76. Powell v. Willamette Valley R. R., 1 Oreg. 398 (1887 
See $660. 
77. $663 


78. Title Ins. & T. ¢ v. California Dev nt ( 
173 (1915). 
79. Lucas v. Friant, 111 Mich. 42¢ 89 
80 Inglehart v. Thousand Island Hotel ( 109 N. Y. 454 (1888 
81. Sparrow v. Bement & Sons, 142 M 441 (19% 


82 Richardson v. Green, 183 U. S. 39 890 
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in the property, their purchase will be up 
being no actual fraud in the transaction.‘ 
chaser at foreclosure sale is under no oblig 
allow the stockholders or bondholders 
in his purchase. ‘heir interest in the pro 
is eliminated by the sale.** 


The sale is voidable at the option of 
tion or dissenting stockholders. 
a corporation sell out its assets in consid 
a person paying the debts, and the latter 
a new corporation and gives to the old 
stock in the new corporation equal to theit 
the old, but does not give anything 
stockholders of the old corporation, the 
and the persons so purchasing the assets 
to the old corporation for the valu 
so given to the directors. 
»f the old corporation may bring suit f 
Vhere a director, who is also ¢ 
afterwards receiver of 
poration, abstracts part of its property 
manipulating 
scheme, he may be held liable by the 
a flagrant case 


Sometimes in 
to decree repayment of sums paid ou 


Upon corporate insolvency a court 
has power to wind up the concern, sell its 
distribute the proceeds, even though thx 
insolvency sale by decree of a court of 
instance of corporate creditors is ve 
sale on execution or a sale in bankruptcy 
committee, representing 
the creditors may purchase the same as 
Even though the corpo 
are sufficient to pay the debts and leave | 
capital stock intact, the court may not o1 
[ receiver and 


may purchase.*® 


new capital is off 
adjudicated insolvency of the mortgagor may opet 
ate to mature mortgage bonds in order t! 
participate in the distribution of the ge 
not covered by the mortgage, in case tl 
security is insufficient™ Fraud will vit 
ganization here as fully as in a reorgani 
foreclosure or 


property where 1 


tes and take as s¢ 





and pays the notes 


at public sale in good y 
10t account for profits he has 





est the trustee to sell the 





subscription contract) 
is forbidden by statute from bidding more than the 


instalments already paid, 
out repaying to the attorney what he has paid 
; ; 29 





















expiration of charter. 
tne the charte ta corporation 
e la ( vy the rity to take the 
gible own price Che minority 
ent c sale The majority cannot 
en sell t private sale to a new corpora- 
rmed, though they offer to 
minority tl ht to take new stock on the 
e terms y are entitled to liquida- 
1 at f cannot be forced to continue 
the bus S e supreme court holds that the 
ority stocl s have no right, upon dissolu- 
to sell tl ite property to a new cor- 
tion for st in the latter, and say to the 
nority “We e formed a new company to 
duct the | f t 1 corporation, and 
| é ie of the shares of the old 
t se 1 take the whole of it 
' hares at that valuation, un- 
: u co! the new corporation, taking 
re shares in the old 
“ that case as stated above 
that ue put the property of 
~S() (MM) the property then brought 
$710,000 at pu tion.” \ federal court has 
1 { tne stockholders 
1m rit y authorize the sale of assets 
another cort n for stock of the latter to be 
St ute s kl lers t the option 
eac S ema specified amount 
( is] \ al the old stock ° 
the n rit not take the assets and pay 
é ( x per cent on their stock.™ 
eve ter ¢ mining company 
bout to ext t has debts and unpaid taxes, 
tif am tockholders meeting as- 
1] ] +1 ‘ ] } r 6+) . ~+ 
ied aut I eeding of! le property to 
lew ¢ it proper protection to the 
| 4 } 4 ] th . . : ~ 
i stoc}h e StOCK tne new Cor 
ration, the kholders who did not consent 
sue the rt ation for their proportionate 
est - On the termination of 
e chartet ts goodwill is an asset, and 
1 director apy tes it to his own use he will 
] l may be cot pelled to rée- 
fits received from it.** 
UO ectors acting as statutory 
ustec innot se the property tor them- 
lves o1 ! y organized by them where 
igainst minority stock- 
Ide a \ ding up the court 
( e¢ porate mining property at 
blic more the stockholders 
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struck off some one offered a higher price.'” After 
a charter has expired a director acting in good faith 
may purchase the property at a public sale.’ 

Mason, 145 U. S. 349 (1892). 
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That Brasenose Debt of Lawrence Washington 


“For several years now some of the authorities of 
Brasenose College have been showing to visiting 
\mericans that old account book of 1633, as though 
the account had not been paid. But it was paid, and 
in that year. On March 17, 1632, the said Lawrence. 
while still a fellow, was inducted into the benefice of 
the Church of Purleigh, Essex, England, and, under 
the custom of that college in such cases, was entitled 
to the financial benefit of his fellowship for one year 
after his induction into the benefice. But, on Novem- 
ber 30, 1633, eight and a half months after the said 
induction, he voluntarily relinquished three and a half 
months of that salary, thereby much more than off- 
setting any account for food and drink that the college 
had against him. The original Latin letter of this 
resignation is extant. 


“The seal is of the mullets (stars) and bars 
(stripes) of the Washington coat of arms. The 
writer of that letter knew and intended that his re- 


linquishment of three and a half months’ income as a 
fellow would more than liquidate any claims that 
Brasenose College had against him. Have not the 
(American lawyers given the members of the English 
bar a strange exhibition of law by paying, without ex- 
amination of precedent facts, an alleged debt that was 
liquidated on November 30, 1633?”—From Letter in 
Vew York Times, from C. A. Hoppin. 
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Automobiles and Vicarious Liability 





By JosepH P. CHAMBERLAIN 


HE principle of responsibility for the torts of 
another has found an interesting extension in 
New York, Chapter 534 of the Laws of 1924: 

Section 1. Chapter thirty of the laws of nineteen 
hundred and nine, entitled, “An act relating to highways, 
constituting chapter twenty-five of the consolidated laws,” 
is hereby amended by adding a new section, to be section 
two hundred and eighty-two-e, to read as follows: 

Sec. 282-e. Negligence of operator other than owner 
attributable to owner. Every owner of a motor vehicle 
operated upon a public highway shall be liable and re- 
sponsible for death or injuries to person or property result- 
ing from negligence in the operation of such motor vehicle, 
in the business of such owner or otherwise, by any person 
legally using or operating the same with the permission, 
express or implied, of such owner. All bonds executed 
by or policies of insurance issued to the owner of a motor 
vehicle shall contain a provision for indemnity or security 
against the liability and responsibility provided in this 
section. 

Sec. 2. This act shall take effect July first, nineteen 
hundred and twenty-four 

Liability without fault is not novel in Anglo- 
American law, but unless this section is narrowed 
by court decision, it is a startling extension of any 
previously known application of the principle. 

Perhaps the best known instance of vicarious 

liability is involved in the rule respondeat superior. 
This rule is “of Lord Holt’s making,” ! and is based 
on dicta of that distinguished judge, beginning 
about 1698, and only “firmly established in 1796 by 
the decision of the Kings Bench in Brucker v. Fro- 
mont, 6 T. R. 659.” 2 Even since that decision, how- 
ever, the courts have had much difficulty in de- 
termining whether or not the act was sufficiently in 
the course of the servant's employment to establish 

liability on the part of the master. To narrow 
the question to the problem of automobiles involved 
in Chapter 534, the master would clearly not have 
been liable, without the statute, if the servant was 
using the automobile on a “frolic of his own” * nor 
will the statute impose responsibility if the car has 
been taken out of the garage without the master’s 
consent. A more difficult question arises where the 
servant having taken out the automobile on his 
master’s business extends or changes his trip to 
accomplish a purpose of his own—the theory of de- 
tour. Sometimes the chauffeur may deviate only a 
few blocks from -his regular course to do his own 
errand and other cases have been reported in which 
be started in an opposite direction from that which 
he normally would have followed on his master’s 
business, or he may have picked up a friend and 
have taken him to a place which required a devia- 
tion from the route which he should have taken 
had he attended strictly to his employer’s affairs. 
The question of whether the chauffeur was acting 
in the scope of his employment in such cases so that 
his employer was liable under the rule of respondeat 
superior has caused varying decisions among the 


courts of New York. The judges have found it 
1 Vicarious Liability. T. Baty, p. 151 
2. Frolic and Detour Y. B. Smith, 23 ¢ nt Law Review 
444, p. 453, 
8. Joel v. Morison, 1884, 6 C. & P = 0 ted in 28 


clumbia Law Review 444 


hard to determine when the servant has finished 
his own trip, and has returned within the scope of 
his employment, so that the master must pay 
damages for an accident caused by his fault. In 
three recent cases the trial court and the inter- 
mediate appeal court held the master liable,* but 
the court of appeals reversed them all,** and the 
legislature apparently in this act, has reversed the 
court of appeals. The legislature has gone far be 
yond Lord Holt and the judges who followed him 
in fixing responsibility in the employer. The act 
expressly makes him liable whether the motor ve- 
hicle was being used in his business “or otherwise,’ 
if the operator at the time of the injury was “legally 
using or operating it” with the permission “express 
or implied” of the owner. Apparently then, where 
the driver was on an errand of his master’s the mas 
ter would be liable even for injuries which occurred 
while the driver was making a detour on business 
of his own or accommodating a friend with a ride 

The legislature apparently has gone far beyond 
the relation of master and servant in laying down 
- rule. If the owner of a motor vehicle lends his 

* to a friend for a drive and the friend runs over 

eaenen on the road, is not the kindly owner re 
mh in damages for the negligence of his 
friend? The friend was certainly legally using th 
motor vehicle with the permission of its owner 
\gain, suppose an automobile is rented and while 
thus in the legal possession of the lessee with the 
consent of the owner the lessee causes damage to 
person or property by negligent driving. Again, the 
lessor would seem to be liable for damages. A case 
perhaps of great importance would arise in the 
event of conditional sale of a car, and an accident 
happening by the carelessness of the conditional 
vendee. He was certainly in legal possession of the 
car with the express permission of the owner, the 
conditional vendor, and under the terms of the 
statute it would seem that the conditional vendor 
would be liable and responsible unless the court 
argued that the conditional sale was in effect a con- 
trivance for granting credit to the vendee and that 
for the purpose of this section the conditional 
vendor would not be treated as owner. Sunpose 
that a car owner goes to Europe and rents his car 
for a year, will he be liable as “owner” for anything 
happening during the year or will the court say that 
the person who has rented the car will be considered 
the “owner,” for the purposes of the act? 

It may be possible for the court to seize on the 
clause “in the business of such owner or otherwise,” 
to limit the operation of the statute to chauffeurs 
employed in a business and to argue that the words 
“and otherwise” were intended to clear up the doubt 


cast by the decisions as to whether the owner of the 


business was liable for all accidents occurring while 
the motor car was being driven by one of his em 


4. See Reilly v. Standard Oil Co., 281 N. Y. 301 Benever v 
Poertner Motor Car C 200 A. D. 887, 192 N. Y. S. 338 Campt ye! 


Warner, 200 A. D. 888, 192 N. Y. S. 404. Fiocco v. Carver, 200 
9q 


4. D. 38, 192 N. Y. S. 498 
4-a. Benevento v. Poertner Moto wr C a Co. 235 N. Y. 125. Cam 
bell v. Warner 284 N. Y. 645 Tine v arve a4 N.Y 1 
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the injuries caused by what must be considered as 


an inevitable incident to its operation.’ 

If the statute is interpreted as broadly as its 
terms would warrant, however, it constitutes a 
very interesting and somewhat startling extension 
of the doctrine of liability without fault and will 
probably be attacked as going over the border of 
constitutionality. While the propriety of making 
a business liable for all probable consequences of 
its operation without consideration of fault, whether 
on the theory that the owners can spread the cost, to 
the users of the service or buyers of the goods, or 
that he who takes the profit must pay the losses 
traceable to the business, is easily arguable, it is 
different with private owners loaning cars without 
charge. The conditional vendor or the lessor may 
be considered as operating a business, so it is rea- 
sonable to ask them to include this added element in 
the cost of the business, but not the private citizen 
who accommodates a friend. 

Another principle may be called into play here. 
The cases sustaining the acts making railways 
liable for fires, dwelt on the circumstances that 
engines were especially dangerous. The Judges 
held it reasonable that the owner should be an in- 
surer. The common law made the owner of danger- 
ous animals liable for damage done by them even if 
he had used the greatest care. Now the automobile 
is clearly singled out by the law as so peculiarly 
dangerous as to need special legislation. Licenses 
are required for operators, which may be cancelled. 
The use of automobiles in crimes is punished with 
special severity. Taking out a car without the 
owner’s consent is severely punished.’ So the 
legislature may have intended to say to the owner: 
“You have control of a dangerous instrument. If 
you use it in your business and put another person 
in control, the business must stand the loss which 
is caused by his acts, if you wish to accommodate 
a friend, you must be sure that that friend is a care 
ful person. We have protected you against use 
without your permission by a_ severe criminal 
punishment; it is our policy, in the interest of pub- 
lic safety, that you should be particularly careful in 
allowing another to take out your car; so we will 
enforce that care on your part, by making you liable 
for his negligence in operating it.” 

This act differs from workmen’s compensation 
and the statutes creating liability in respect to fire 
started by sparks from locomotives in that the 
liability without fault which it creates, is not that 
of an insurer. It is an extension of the doctrine of 
respondeat superior, the liability of the owner is only 
for negligence on the part of the operator. There 
is nothing in the statute which affected the liability 
of the operator who may still be sued for the tort; 
the effect of the act is to permit the injured person 
to sue either the operator or the owner. In most 
cases he will choose the owner, as more likely to 
pay. 

The requirement that bonds executed by, or 
policies of insurance issued to, the owner of a motor 
vehicle shall contain a provision for indemnity or 
security against the liability imposed by this sec- 
tion, would bear particularly upon the owners of 
public service motor vehicles who are compelled by 
Section 282-b of the Highway Law to furnish such 
bonds or to file a bond or insurance policy with the 
Commissioner of Motor Vehicles 


9. Columbia Law Review Article cited. 
10 laws of New York, 1922 Chapter 500 
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SUPPORTING THE CONSTITUTION 

As a part of the ceremony of admission 
to the Bar, every lawyer takes an oath to 
support the Constitution of the United 
States. In the State courts the oath includes 
fealty to the Constitution of the State, and 
in most of the courts he also makes a public 
pledge that in his practice he will “demean 
himself uprightly and according to law.” 
But with whatever changes local differences 
may create in the mere form of the oath 
there is always preserved and stated as a 
first and fundamental obligation, the pledge 
to the organic law which made and has pre- 








served us as a nation. 

This solemn pledge, while always given 
by lawyers, is not confined to them. It is 
but a part of the general obligations of cit- 
izenship and, with negligible exceptions, 
every man gives it some time in his life. But 
has it for the lawyer a special sense, a spe- 
cial obligation? And if it has, are we not 
daily made conscious of serious infractions 
of the professional obligation which is thus 
both expressly stated in words and neces- 
sarily implied in spirit? And can we lawyers 
who give this pledge in the very ceremony 
in which we receive the accolade of profes 
sional knighthood, evade our pledge of sup- 
port to the Constitution, without which 
there could be no courts and no Bar? 

We ask these questions as a convenient 
and effective method of laying the matter 
before us all for consideration. For it is 
one which merits open and frank consider- 
ation, and is one which each lawyer must 
take home to himself and decide to the limit 
of his individual courage. We do not pre- 
sent the matter as a mere generality, but 
as a concrete question of professional ethics 
and conduct with reference to the Figh- 








1 


teenth Amendment and the laws passed 
under it. 

At a recent public meeting, a lawyer of 
national prominence made some remarks on 
this subject which have attracted wide 
spread attention. Their substance was an 
attack upon one public official for enforcing 
the law against the liquor traffic, and an 
expression of his admiration for anothe 
official because of an opposite course ol 
conduct. And as a forceful and direct 
method of summing up his own views upon 
the enforcement of the law and the duty of 
citizens to obey the law, he is reported to 
have said, “Thank God for the bootlegger.”’ 

We assume that the published reports 
of this speech are substantially accurate; but 
whether they are exact or not does not touch 
the question which we present. For we, of 
course, do not, even by inference, deal in 
personalities, but take this expression onl) 
as a text furnishing a subject for conside1 
ation in connection with the professional 
duty of the lawyer in this matter. And we 
suggest that it is worth while to ponder 
whether in the last analysis there is much 
difference between thanking God for the 
bootlegger, and giving the bootlegger rea 
son for thanking God that he can obtain cus 
tomers for his unlawful wares. 

We cannot doubt that the vast majority 
of lawyers, as well as right thinking citizens 
in general, would at once repudiate the 
statement above quoted as expressing an) 
sentiment which they entertain. It would 
imply a most undeserved reproach to the 
Bar to think otherwise. And we all can see 
the injury which arises from the corrupting 
influence of statements of this kind. The 
ordinary criminal class, who look upon the 
lawyer as a convenient means of defense 
against the law’s enforcement, would regard 
such statements as merely echoing their own 
thoughts, and as the commonplace incident 
of their profession. Upon this class such 
statements probably have no influence in 
inducing them either to violate or to evade 
the law; for that is already their regular 
occupation. 

But what of the larger class who enter 
tain, as a part of their conception of the 
duties of citizenship, the old fashioned idea 


that these obligations include respect for the 


law and a desire to see it respected by others? 
In their minds, “respect for the law” does 
not mean that they agree with the policy) 
which has brought about its enactment. It 


means that that which has been enacted into 


a valid law is entitled to obedience for the 
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bare, but all-sufficient, reason that it is the 
law, and tl h obedience is not shown 
by mere ce, but requires observance 
yf the | h lette nd spirit, without 
evasion 

W hat is to be the effect upon them when 
they hear lawyers who are supposed to know 
both the let spi law, openly 


see them 


advocate iTS | T110n, or evasion, or 


violate it in rivate: Those who believe in 
this course of conduct will be influenced to 
continue it; those who disapprove the law, 
or whose timid sciences easily give way to 
the dictates of desire, will naturally be influ 
enced to believe that, in this particular instance 
and with re ( this particular law, it is 
quite justif them to follow pon impulse 
of appetite rather than the voice of approving 
conscience \nd in so doing they would men 
tally shelter themselves behind the comfort 
phrase *'] dvice of counsel.” 
Pa. Bas 2 
LANDSLIDES AND JUDICIAL 
SELECTIONS 
In Chi , and doubtless in many other 
cities where judicial tickets were voted for, 


one plain effect of the national landslide of 


November was to carry partisan judicial 
tickets to and thus nullify for the 
time the efforts of the Bar Associations to 
have these officers selected from a non-par 
tisan standpoint and with sole regard to 


] 
| 
their record and abilitv. Of course, the sue- 


cessful partisan ticket generally carried on 
it a numbe candids ites who had received 
the indorsem¢ f the Bar Association, but 
a clean sweep for the whole ticket showed 
plainly enough that the Association’s influ 
ence was not great in that particular elec- 
tion. 

This result merely serves to emphasize 
the importance of divorcing judicial elec 
tions from pol and from other elections 
as far as pos \ sharply contested state 
election or a national election in which feel 
ings are generally aroused creates an at- 
mosphere in which discrimination as to sup- 
posedly min theers is at a grave discount. 
As the camp n progresses and the slogans 
become louder and the reactions more vio 
lent, the wl partisan ticket from top to 
bottom becomes the beneficiary of easily 
aroused sentiment and unthinking will. 

\s long s we have the two party sys 
em id tl s the best method of secur 
ing an eff ession and execution of 
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the popular will in a free country that has 
yet been “be abn are going to have land 
and partisan decisions as to candi 
dates and political policies. That is what 
our national elections and often our state 
elections are for—to get the people to say 
which party principles they prefer. There is 
here a difference of opinion as to funda 
mentals and a party decision is needed. But 
with judicial candidates, there is no question 
of difference as to fundamental policy or of 
choice between opposing ideas. All good 
citizens are agreed as to what a judge 
should be and the only decent choice to be 
made is one based on record, character and 
ability. Conditions should certainly be cre 
ated which will render a choice on these 
grounds easy and natural. 
Printing the judicial ticket on a sepa 
te ballot helps a little toward independent 
judgment. Holding judicial elections sep 
arately would be the ideal way of dissociat- 
ing the choice as far as possible from a 
strictly partisan atmosphere. But where 
the multiplicity and cost of elections render 
it practically impossible to add another to 


slide S 





the list, the next best thing, of course, is to 
have judicial elections at times and in con 


nection with election campaigns in which 

the great political stakes are not played for 

and partisan feeling is not aroused to such 
pitch. 

There is no reason to be discouraged at 
occasional set-backs in the effort to take the 
judiciary from politics. The campaign is 
going well, as a whole, and success will even 
tually come. The proper attitude is well 
summed up in the following comment from 
the Denver Bar Association Record after a 
little set-back at the recent primary in that 
city: 

“With the exception of two candidates 
on the Republican ticket and four on the 
Democratic ticket, our candidates for the 
Judiciary went down to defeat at the pri 
mary election held September 9. The Den- 
ver Bar Association never did better work 
than was done at this election and the only 
reason that we were not entirely successful 
was on account of the opposition of a mis 
guided secret organization and the preju 
dice which still persists in the minds of 
some people agamst the lawyers and their 
profession. Under ordinary conditions 
every one of our candidates would have been 
elected. What we need to do here in Den 
ver, in order to put able, fearless, unbiased, 
qualified men on the bench is to ‘Keep On 
Keeping On.’ 














United States Not Only Country in Which 


Been 





I late years the question whether the Courts 
have the right to decide upon the constitution 
ality of statutes has again come under debate, 
and has entered the platforms of the various politi- 
cal parties. 

The same question has arisen, and does from 
time to time arise in other countries with a demo- 
cratic form of Government, and it may be of interest 
to see and examine the way and manner it has been 
treated and decided abroad. 

Until 1849 Denmark was ruled by an absolute 
King, at least in theory; it might be more accurate 
to say that in fact the government was an absolute 
bureaucracy, but in either case there was no room 
; it is true that in ordi 
nary cases between private parties, the Courts were 
left entirely free to decide according to the law and 
the facts, but where a question arose which had 
even the slightest connection with politics the will 
of the executive must of necessity prevail. The 
King had the legislative power and as there were 
no constitutional limitations binding him (none 
other than “God and his own conscience”) every 
pronouncement by him became a law binding all his 


for an independent judiciary 


subjects, including the judges 

When Frederick VII succeeded to the throne 
on January 20th, 1848, he at once declared that he 
intended to surrender his absolute power to the 
people, and arranged to convoke a Constituent As- 
sembly (Convention) which duly met and formu- 
lated a new constitution, which received the royal 
assent on June 5th, 1849. 

Section 1 of this Constitution declares the form 
of government of Denmark to be that of a limited 
monarchy. 

Section 2 provides that the executive 
shall be vested in the King, the legislative power in 
the King and Parliament (Rigsdag), and the judi- 
cial power in the Courts. 

Section 71 ordains that the Courts, in the ex 
ercise of their office, shall be governed by the law 
and by nothing else. 

Section 93 sets up a separate, special and ex- 
clusive authority, form and procedure for amend 
ment of the constitution. 

The constitution of 1849 has since been 
amended and altered materially, in 1866 in a rather 
reactionary direction, in 1911 with a decided demo- 
cratic swing, but in all of the amendments the above 
cited sections have remained intact 

The question as to the right and duty of the 
Courts to pass upon the constitutionality of the acts 


pt wel 
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of the other powers of government was raised 
once, 

In the Constituent Assembly of 1849 quite 
debate took place on the question. It had been pro 
posed to insert into the constitution a section to the 
effect, that all statutes and enactments, in so far as 
they were in conflict with the constitution, should 
be of no effect whatever, but the section was voted 
down, mostly because it was considered as sut 
plusage. 

During the debate, nearly all of the lawyer 
members of standing (and most of these were at the 
time, or later became Ministers of Justice or Jus 
tices of the Supreme Court) agreed that the Su 
preme Court (and other courts) had the right and 
duty, when the question was raised by one or both 
parties, to decide whether any statute or other enact 
ment in the nature thereof and affecting the case 
was constitutional or not. 

It is true that Anders Sand6ée Orsted, the great 
est of all then living Scandinavian Jurists, and pos 
sibly the greatest to this day, was of the contrary 
opinion, but this was for a special reason. For 30 
to 40 years Orsted had been the Chief Law Officer 
of two absolute kings and had served them, the law 
and the country wonderfully well, but he could not 
get away from the idea that the judges were the 
King’s Judges. According to the old law, the King 
was the President of the Supreme Court. Every 
year on a certain day in March he drove in State 
to the Supreme Court and in person presided at the 
opening of its annual regular Session, and under the 
law he had the right to attend and preside over 
every meeting of the Court, and to vote in the dis 
position of every case. He had never done so, but 
for the old servants of l’ancien régime it was ex- 
tremely difficult to get away from the conception of 
the King as the ultimate judge, a conception which 
dated back from time immemorial, from a time 
when the powers of the king were otherwise ex- 
tremely limited. 

Orsted’s views did not prevail, and by the con- 
stitution the courts were created one of the three 
equal powers of the State. 

However, for many years the question under 
consideration was never raised before the Courts. 
Cases came up where it might have been raised, but 
nobody did so, and the Supreme Court did not have 
an opportunity to express itself as to its power over 
legislative acts. 

The question was discussed academically from 
time to time, in text books on constitutional law and 
in various articles in legal periodicals, with the re- 
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others had a line of succession invented for the 
occasion. On nearly all of them the King reserved 
reversion to himself upon extinction of the blood. 
Subsequently other persons were granted the privi- 
lege of erecting estates tail (the so-called Starn- 
kuse) practically upon the same terms as for counts 
and barons, excepting that in but a single case did 
the King reserve the right of reversion. (A separate 
department of the Government was established for 
the purpose of supervising these entailed estates— 
Len Kontrol.) Originally these entailed estates 
covered nothing but real estate, and while in course 
of time certain funds derived from conversion of 
real estate also came under the Lens Kontrol, up 
to 1854 this amounted to very little. 

In that year an Act was passed to facilitate the 
purchase by the tenants of the properties held by 
them in “Livsfaeste” or “Arbefaeste,” and especially 
after this had been amended in 1861 making the 
terms attractive to both the landlord and the tenant, 
did the “Faestere” in great numbers avail them- 
selves of the opportunity to become freeholders, 
with the result that in 1919 only about 300 of the 
“Faeste” farms remained; all of the many thou- 
sands of the others had passed into freehold estates, 
or at least into “Arrefaeste” with the right to sell 
and to mortgage (emphyteusis). The question as 
to the constitutionality of these Acts might well 
have been raised, but they evidently had hit the 
desires and aspirations as well of the landlords as 
of the tenants so well, that both sides hastened to 
avail themselves of the opportunities which the 
\cts gave them. As a result there were, in 1919, 
under the management of the Lens Kontrol, very 
large funds substituted for real estate sold, in many 
cases amounting to several millions of Kroner. 

The Act of October 4, 1919, covering the trans 
formation of the Majorates—a name given the en- 
tailed estates under the Lens Kontrol, probably 
derived from the rule of primogeniture governing 
them all (the oldest son, major, succeeded)—pro- 
vided the way and manner, and the conditions upon 
which the Majorates could be converted into fee 
simple estates; such conversion is apparently vol- 
untary on the part of the landlords, but certain 
provisions of the Act would inevitably make it of 
interest to the landlords to hasten as much as 
possible the lifting of the fee tail limitation. 

However, several of the then existing holders 
as well as some of the persons in the line of 
succession felt dissatisfied with the provisions of 
the Act and in various ways brought the matter 
before the Courts, claiming (1) that the Act was 
not for the common weal, and (2) that full com 
pensation was not provided for. 

The Supreme Court upheld the Act as constitu- 
tional and in doing so implicitly asserted its right 
to pass upon the constitutionality of Acts of the 
legislative power. It may here be remarked that the 
Constitution contains a provision (Sec. 70) ex- 
pressly granting the Court’s authority to decide all 
questions concerning the limits of the power of 
the executive, while no similar express provision is 
given as to the limits of the legislative power. 

Two other Acts about transforming “Faeste” 
into fee simple estates and about redemption of 
ground rents and of “recognitions” were also passed 
and brought before the Courts. The Supreme Court 
declared both Acts constitutional. 

The Supreme Court of Denmark does not write 
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REVIEW OF RECENT SUPREME COURT DECISIONS 
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TOLMAN 


Passing to the essential question, he said: 

But it is contended that the statute materially interferes 
with the inherent power of the courts and is therefore in- 
That the power to punish for contempts is inherent 
in all courts, has been many times decided and may be re 
settled law. It is essential to the administration 
The courts of the United States, when called 
nto existence and vested with jurisdiction over any sub- 
ject, at once become possessed of the power So far as 
the inferior federal courts are concerned, however, it is 
not beyond the authority of Congress (citing cases); but 
the attributes which inhere in that power and are insepar 
able from it can neither be abrogated nor rendered prac 
tically inoperative. That it may be regulated within limits 
not precisely defined may not be doubted. The statute now 
under review is of the latter character. It is of narrow 
scope, dealing with the single class where the act or thing 
constituting the contempt is also a crime in the ordinary 
It does net interfere with the power to deal sum 
marily with contempts committed in the presence of the 
court or so near thereto as to obstruct the administration 
f and is in express terms carefully limited to the 
cases of contempts specifically defined. Neither do we 
think it purports to reach cases of failure or refusal to 
comply affirmatively with a decree—that is to do something 
! commands—which may be enforced by 
remedied by purely compensatory re- 


valid 


garde d as 


ot justice 


sense 


ot justice 


which a decree 


coercive means of 
lief ; 

The only substantial difference between such a pro 
ceeding as we have here, and a criminal prosecution by 
indictment and information is that in the latter the act 
complained of is the violation of a law and in the former 
the violation of a decree. In the case of the latter, the 
accused has a constitutional right of trial by jury; while 
in the former he has not. The statutory extension of this 
constitutional right to a class of contempts which are 
properly described as “criminal offenses” does not, in our 
opinion, invade the powers of the courts as intended by 
the Constitution or violate that instrument in any other 
way. 

In conclusion he rejected the contentions that 

railroad employees are outside the provisions of the 
statute, and that the jury provision is not manda- 


tory but permissive. 
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Carriers—Interstate Commerce Commission 


The Interstate Commerce Commission may require 
that the total number of cars ordered by mines served by 
two or more carriers shall not exceed the gross daily rating 
of the mine. 

United States v. New River Co. et al., Adv. Ops. 
660, Sup. Ct. Rep. 610. 

Coal mines served by one carrier are “local 
Coal mines served by more than one are 
“‘oint mines.” A regulation known as Rule 4, of 
the Interstate Commerce Commission, provided 
that a joint mine might order freight cars from all 
carriers serving it but in a total number not ex- 
ceeding the gross daily rating of the mine—that is, 
its daily capacity to ship over all lines. During 
Federal control this rule was promulgated. For a 
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time a rule allowing joint mines to order 150 per 
cent of their gross daily rating was in effect, and 
when Rule 4 was again put in to operation certain 
joint mine owners brought this suit to set aside the 
order establishing Rule 4. The district Court for 
the Southern District of West Virginia set aside 
the order, and upon appeal to the Supreme Court 
the decree was reversed. 

Mr. Justice Butler delivered the opinion of the 

Court. He said: 

The Interstate Commerce Act confers power on the 
Commission to regulate the distribution of cars. . . 
And its jurisdiction over the subject is exclusive. (Citing 
cases.) The courts will not review determination of the 
Commission made within the scope of its powers or sub- 
stitute their judgment for its findings and conclusions 
(Citing cases.) : 

Under Rule 4, an operator of a local mine is entitled 
oa the basis of its daily rating to its pro rata share of 
the available cars of the carrier serving it. An opera- 
tor of a joint mine is not confined to any one carrier 
serving it. It may order from each carrier, but the total 
number of cars ordered may not exceed the gross daily 
rating of the mine. It may select the carrier which at 
the time has the better car supply and receive its pro rata 
share of that supply according to its gross daily rating, 
based on its capacity to ship by all carriers. It may 
choose between the carriers to secure the service, connec- 
tions and markets it desires to have. The determination 
of the Commission in favor of Rule 4 cannot be said to 
be arbitrary cr unreasonable as to transcend the power 
conferred upon it in respect of car distribution. The 
contention that the order of the Commission deprives 
operators of joint mines of their property without due 
process of law is without merit. 


Mr. Justice Brandeis dissented. He was of the 
opinion that the order, in requiring a mine owner 
to yield his advantage with regard to available cars, 
in effect was a deprivation of property: 

Position of property is as much a constituent of its 
value as its composition. A market for its products is 
as necessary as its products. There must be demand for 
the products and means of their supply, and both, I repeat, 
are attributes of property. Take them away or limit 
them and you take away or limit its value—its right and 
exercise—its existence. 

The case was argued by Mr. Blackburn Ester 
line for the United States, by Mr. T. Carter Fort 
for the Interstate Commerce Commission, by Mr. 
George T. Bell for appellants in No. 628, and by 
Mr. James W. Carmalt for appellees. 


Emergency Fleet Corporation 


The war legislation empowered the Emergency Fleet 
Corporation to requisition land on which to place transpor- 
tation facilities for its employes. 

Manufacturers’ Land & Improvement Co. v U.S 
Shipping Board Emergency Flect Corporation et al., 
Adv. Ops. 361, Sup. Ct. Rep. 314 

On May 28, 1918, the Emergency Fleet Cor- 
poration, acting under the Act of March 1, 1918, 
requisitioned the fee simple title to a tract of land 
situated near dwellings which it had built for its 
employes. On this land it constructed tracks 
which it caused to be connected with an electric 
railway. The new line served to transport the em 
ployees of the Corporation to and from their work 
The previous owner of the land refused to accept 
the compensation fixed for the land, but brought 
an action in ejectment against the Corporation and 
the railway company. The plaintiff contended that 
the Corporation was without power to requisition 
land for an electric railway terminal. Judgment for 
defendants was affirmed by the Circuit Court of 


Appeals for the Third Circuit, and, on writ of err 
by the Supreme Court. 

Mr. Justice Van Devanter delivered the opini 
of the Court. He held that the Act as a wh 
gave the necessary authority, particularly subdi 
sion (b) which empowers the Corporation to cor 
struct on requisitioned land “houses and all oth 
necessary or convenient facilities.” The learne 
Justice said in part: 

Its purpose was to facilitate the accomplishment of 
large undertakings wherein it was necessary to employ 
artisans and laborers in unusually large numbers, and to 
utilize their services in the best possible way. It recog- 
nized not only that they and their families should be 
housed, but that many other necessary or convenient 
facilities should be provided for their use; and to 
ends it authorized an expenditure of fifty million dollars 

In our opinion these transportation facilities were of 
a class which the fleet corporation was authorized to 
provide and for which it was empowered to requisition 
or take needed land. They were a legitimate complement 
to the housing facilities provided by the corporation 
that vicinity—at great cost according to the record. 

Mr. Justice McKenna concurred in the re 
sult, but dissented as to the grounds of the judg- 
ment. He was of the opinion that the requisition 
of the land was under the general power to requisi 
tion land for the use of the corporation’s employees 
that thereupon the land became subject to any use 
and that the construction of the railway line was by 
virtue of authority given the corporation by a sul 
sequent executive order issued by the President 
a part of his control over transportation systems 

The case was argued by Mr. Francis D. Weaver 
for the land company, and by Special Assistant t 
the Attorney General Alfred A. Wheat for the Fleet 
Corporation and the railway company. 

Emergency Shipping Act 

The act of the United States in requisitioning an in 
complete vessel and requiring its completion in accordance 
with the contract, held, to amount to a requisition of the 
owner’s contract. Claimant’s compensation is to be meas- 
ured by the sum which could probably have been obtained 
for an assignment of the contract and claimant’s rights 
thereunder. 





Brooks-Scanlon Corporation v. United Stati 
\dv. Ops. 519, Sup. Ct. Rep. 471. 

The importance of this decision lies in its 
effect upon a large number of similar pending 
claims, involving great sums of money, with regard 
to vessels requisitioned under the war legislation 
Under the Emergency Shipping Act approved June 
15, 1917, the President gave large powers, to cot! 
struct, purchase and requisition vessels, t 
Emergency Fleet Corporation. On August 3, 1917 
the claimant was the owner of a contract for the 
‘onstruction of a ship then partly built. On that 
late the Corporation requisitioned the ship, and 
‘ourse of dealings followed directed to | bout 


she 


) 


bring abo 
the completion of the work for the Government 
Various orders issued to the builder required from 
it the performance of terms of the contract. In 
making an award to claimant, the Court of Claims 
regarded the ship, and not the contract, as requisi- 
tioned. Both parties appealed. The Supreme Court 
in reversing the Court of Claims, held that the 
claimant’s contract was expropriated and that com 
pensation therefor should have been awarded. 

Mr. Justice Butler delivered the prevailing 
opinion. He said in part: 

The orders given the builder show that expropria 

tion of claimant’s contract and rights was intended. By 























ts arders it put itself in the shoes of claimant and took 
from claimant and appropriated to the use of the United 
States all the rights and advantages that an assignee ot 
the contract w The contract was 









t terminated The direct and immediate result of the 
requisition order nd acts of the Fleet Corporation was 
take from < t its contract and rights there- 
inder. Because f material ordered and furnished and 
work performe r to requisition, the United States 
was enabled t tain the ship earlier than it could have 
aused a like e been p ed and built, and 
secured the be ices prevailing immediately after 
the making of 1 ntract » builder ordered 
materials for tl nstruction of the ship 
He therefore considered what was just com- 
ensation for tl ss of the contract and concluded 
hat: 
1 circumstances 


It is the sum w h, considering all the 
uncertainties of st—probably could 
ave been ol nt of the contract 

and claimant's the sum which 











would in all pr bility result from fair negotiations 
between an ow! v ; willing to sell and a purchaser 
who desires t 

Value, he declared, rather than replacement 
yst, should be into account: 

The valu ships at the time’ of requisition, 
and the then pr ulue at the time fixed for delivery, 
the contract pr t payments made and to be made, 
the time to ela ef and delivery, the 
possibility that by reason of the G nment’s action in 
control of materials, etc., tl r might not be able 
to complete the ship at the date fixed r performance, 
the loss of use of y to be sustained, the amount of 
other expenditures to be mad tween the time of 
requisition and deliver together with other pertinent 
facts, are to be taken into account and given proper 
weight to determine the amount claimant lost by the 
taking (citing cases), tl the sum which wil! put it 
in as good a position pecuniarily as it would have been 
in if its property had not been take 

Mr. Justice McReynolds, with whom concurred 


Mr. Justice Sanford, disset 


he contract was 


ground that 
but merely frus- 


ted on the 


requisitioned 


trated by requisition of the ship. The following 
<cerpt taken from the opinion of the Court of 
laims and quoted by Mr. Justice McReynolds 
ufficiently indicates the tenor of the dissent: 

But there has this case no direct taking of 
the contract. The injury inflicted upon the plaintiff is 
a consequential injury resulting from the exercise of a 
lawful power in the requisitioning of » ship under con- 
struction, The r tioning has worked indirectly harm 
ind loss to the f tiff, but not such harm and loss as 
can be held to obligate the Government to pay for it 


The action of tl rnment may have destroyed the 
worth of the contract, but the law affords no remedy 
The Government by requisitioning the subject matter of 
the contract does not thereby take the contract The 
subject matter in t case was the ship under construc- 
tion, and that w t the G« rnment requisitioned, 
not the contract was the agre ent and obliga- 
tion to pertorn nertormance ot +) contract in 
this case was fr ! nd nat ) riated 
The case wv sued by Mr. John Junell for 
the Brooks-Scanlon Corporation and by Mr. Henry 
\!. Ward for the United State 


Interstate Commerce 


A strike against the manufacturer of commodities in- 
tended to be shipped in interstate commerce is not a con- 
spiracy in restraint of that commerce. 

United Leather Workers’ Internati 

6 et al. v. Herkert Vetsel Trunk Co 
Ops. 705, Sup. Ct. Rep. 623 


nal Union No 
et al. Adv. 





This decision follows and furthers defines the 
principle laid down in United Mine Workers \ 
oronado Coal ( 259 U. S. 344. In that case it 





ad unsuccessf nter that the acts of 
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violence resorted to by labor unions in attempting 
to enforce a closed shop system in a coal mine 
amounted to a conspiracy against interstate com- 
merce because the effect was greatly to reduce in- 
terstate shipments of coal from the mine. The 
Court there decided that “obstruction to coal min- 
ing is not a direct obstruction to interstate com 
merce in coal.” 

In this case certain manufacturers of leather 
goods sought to enjoin interference with their busi- 
ness by labor unions which were operating a strike 
designed to secure a closed shop. Complainants 
contended that as the strikers knew they were pre- 
venting the manufacture of goods to be shipped in 
interstate commerce, the strike was a conspiracy 
against interstate commerce. Decree for com- 
plainants, affirmed by the Circuit Court of Appeals 
for the Eighth Circuit, was, on appeal, reversed 
by the Supreme Court. 

The Curer Justice delivered the opinion of the 
Court. After an extensive consideration of cases 
cited by complainants, he said: 

This review of the cases makes it clear that the 
mere diminution of interstate commerce by the illegal 
or tortious prevention of its manufacture, is an indirect 
or remote obstruction to that commerce. It is only when 
the intent or the necessary effect upon such commerce 
in the article is to enable those who intentionally diminish 
its product, to monopolize its supply or control its price 
or discriminate as between its would-be purchasers, that 
such unlawful diminution of its manufacture can be said 
directly to burden interstate commerce. 

The record is entirely without evidence or circum 
stances to show that the defendants in their conspiracy 
to deprive the complainants of their workers were thus 
directing their scheme against interstate commerce. It 
is true that they were, in this labor controversy, hoping 
that the loss of business in selling goods would furnish 
a motive to the complainants to yield to demands in 
respect to the terms of employment; but they did nothing 
which in any way directly interfered with the interstate 
transportation or sales of the complainants’ product. 

Mr. Justice McKenna, Mr. Justice Van Devan- 
ter and Mr. Justice Butler dissented without 
opinion. 

The case was argued by Mr. John P. Leahy 
for the unions, and by Messrs. Charles A. Houts 
and Mat T. Holland for the employers. 


Lever Act 


The executive order issued August 23, 1917, under the 
Lever Act, fixing the jobber’s profit in buying and selling 
bituminous coal, did not apply to sales of coal purchased 
before the order. 

Matthew Addy Co. v United States, Adv. Ops. 
348, Sup. Ct. Rep. 300. 

The Lever Act, approved August 10, 1917, 
authorized the President, under the war power, to 
fix the price of coal and regulate its production, sale, 
shipment, etc. Under this Act on August 23, 1917, 
the President issued an order providing that “for 
the buying and selling of bituminous coal a jobber 
shall not add to his purchase price a gross margin 
in excess of 15 cents per ton.” The Matthew Addy 
Company had previous to this order bought coal at 
$3.25 per ton. After the order, during August and 
September, it sold this coal at $3.50 per ton. The 
company and its vice-president were convicted of 
violating the order. But on writs of certiorari, the 
judgments affirmed by the Circuit Court of Appeals 
for the Sixth Circuit were reversed by the Supreme 
Court. 

Mr. Justice McReynolds delivered the opinion 
of the Court. He declared that the order must he 
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l, as is a criminal statute. To con 


strue it as retroactive would be to encounter a 





grave constitutional questior Subsequent orders 

made clear the intention to begin by regulating only 

transactions subsequent to the orde 

The order treated buyins nd lling as integral 
parts of the regulated t ‘ made 1 rete! 
to expenses incident tl t If y tra 
actions thereafter beg hac ty ) govern 
themselves according t e effect, 
jobbers who had negotiated | ( ling 
fifteen cents per ton would nece lose if tiey sold, 
although they had acted in entire ¢ faitl ( uinly 
there was no purpose to encourage hoarding, contrary 
to the Lever Act, sec. 26, or t retar vement of fuel 
to the ultimate consumer by m ¢ es unprofitable 
No imperative reasot pears for treating jobbers who 
had bought but had i ll with less con 
sideration than w rded tli A ements for 
sales, irrespective of the stipulated 
Considering the ordinary rul f interpretation and 

the circumstances discl d, w nclude that the order 
of August 23rd did not apply to t in questior t 
was not retroactive, °n the les wer but part 


transaction begun before its 
The case was argued by Mr. Julius R. Samuels 
for petitioners, and by Special istant to the At- 
torney General George Ross Hull for the govern 
ment. 


Prohibition 


That provision of the Supplemental Prohibition Act 
prohibiting physicians from prescribing malt liquors for 
medicinal purposes is not unconstitutional. 

James Everards’ Breweries v. Day et al., Adv 
Ops. 655, Sup. Ct. Rep. 628 

Section 2 of the Supplemental Prohibition Act of 
November 23, 1921, provides “That only spirituous 
and vinous liquor may be prescribed fot medicinal 
purposes, and all permits to prescribe prescriptions 
for any other liquor shall be void.” Certain manu 
facturers of malt liquor brought suits in equity to 
enjoin the enforcement of this section, alleging that 
it was not authorized by the Eighteenth Amend 
ment and was in conflict with other provisions of 
the Constitution. The contention was that control 
of traffic in liquor for non-beverage purposes 1s 
reserved to the States: that Congress is limited only 
to reasonable legislation in regulating non-beverage, 
intoxicating liquors as incidental to the regulation 
of such liquors for beverage purposes, and that the 
regulation in question was neither an appropriate 
nor reasonable exercise of the power granted t: 
Congress and infringed upon the legislative power 
of the States. The District Court dismissed the 
bills for want of equity. Upon appe al to the Su 
preme Court the decrees were affirms d 

Mr. Justice Sanford delivered the opinion of 
the Court. He said The “implied” or incidental 
‘ised by any eligibl 


powers of Congress may be exe! ble 
and appropriate means consistent with the letter 
and spirit of the Constitution Furthermore the 
Eighteenth Amendment specifically confers upon 
he constitutional 


Where 


Congress the power to « 
Yy appr egislation.’ 
the means selected by Congress are not prohibited 


prohibition " 


and are appropriate, the Court may not inquire into 
a i 1] } I t } 1 

the degree of thei nececcif The Court may 
merely consider whether Congress has gone beyond 
the constitutional limits upon its legislative discre 


tion. He continued: 


It lique rs 


ma 
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stantial relation t thy nfor mer , Pe 
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tructs tne € 

The imp 
garded is attested by a long | f counsel. 7 
arguing the cas ; A r. Nat 
Ballin for Jan » 
W. Moore for rk te 
Solicitor Gene il aut! t 
Mr. Joseph S. Auerbach as amicus cut 
leave, for Samuel W. Lambert, an 
Griswold for the Attorney General of 25 St 
amici curiae by special leave. 

Practice on Appeals—Prohibition 

In Hixson v. Oakes, Adv. Ops. 602, Su ( 
Rep. 514, a pharmacist convicted of iting 
ordinance forbidding the filling of a prescripti 
which called for more than eight ounce f alcol 
liquor challeng d the ordinance b / } 
proceeding on the ground it violated the hteet 
Amendment and the National Prohibition A 
Upon being remanded, he sued out a t of er 
to the Supreme Court. The Court dismissed the 
writ on the ground no substantial fe ral quest 
was raised “Neither the Fightee: I I endr ( 
nor the Volstead Act grants the nt ft sell 
toxicating liquors within a State (nd certa 
nothing in that Act lends color to tl! : 
that it endows a pharmacist with the right t 
dispense liquors for which he may the 
tection of the Fourteenth Amendn 

Prohibition—Indian Lands 

/ I ] nited State A ~ 
Ct Rep. 501 t as held that a | tat 
making posses of intoxicating t 
Indian country a criminal offense 9 

stent with the National Prohibit t S t 

repealed | cation by the px that 


Public Utilities—Rate Regulation 


Where a utility commission restores an old confiscatory 
rate and there is no opportunity for the company to obtain 
a stay, the fact that procedure on appeal in the legislative 
fixing of rates has not been concluded will not prevent a 
federal court from suspending the confiscatory rate 

The Pacific Telephone & Teleq 


Ops. 622, Sup. Ct. Rey 





This decision followed ups 
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stay of proceedings in matters of t eas 
until a final judicial decree should be rendered. 7 
District Court dismissed the bill upon the grour 
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Public Utilities—Municipal Corporations 
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Public Utilities—Municipal Corporations 


The Federal Constitution forbids a city to substitute 
an “indeterminate permit” for rights acquired under a con- 
tract giving a renewable franchise to a public utility. 

Superior Water, Light & Power Co. v. City of 
et al., Adv. Ops. 65, Sup. Ct. Rep. 82 

The Village of Superior, Wisconsin, granted 
the Water Company a thirty year franchise with 
option in the Village either to renew the franchise 
or to purchase the property at a fair valuation. 
After the company, or its successor, had operated 
under the franchise for twenty years, the Wisconsin 
Legislature enacted a Public Utility Law which 
declared that every such franchise “is so altered 
and amended as to constitute and to be an ‘inde- 
terminate permit.’” At the conclusion of the thirty- 
year period the Village (now City) of Superior re- 
fused either to extend the franchise or purchase the 
property, and the company brought this suit for 
specific performance of the agreement. The Su- 
preme Court of Wisconsin held that the substitu- 
tion of an “indeterminate permit” was within the 
power, reserved to the Legislature by the State 
Constitution, to alter, amend, or repeal acts provid- 
ing for formation or creation of corporations, and 
that hence the only franchise which the City was 
bound to renew was the indeterminate permit. 
Upon writ of error the decree was reversed by the 
Supreme Court of the United States. 

Mr. Justice McReynolds delivered the opinion 
of the Court. He said: 


Superior 


Through its contract with the city the water company 
acquired valuable property rights. They were not directly 

statute enacted under Sec. 1, Art. XI, of 
Constitution, but were the outcome of agree- 
with a fully empowered corporation. They did not 
from the mere exercise of a governmental fun 
tion legislative in character, but from a contract expressly 
authorized by the legislature. None of the decisions of 
Supreme Court of Wisconsin prior to 1889 to which 
referred construes the reservation in the State 
having the extraordinary scope according 
to it below; and certainly in the absence of some very 
l and definite pronouncement we cannot accept the view 


created by 
t]} 


any 


e State 


ment 


arise 


the 


we have 


Constitution as 


cieatr 
that it then had the meaning now attributed to it. — 

The integrity of contracts—matter of high public 
is guaranteed against action like that here dis- 
closed | Sec. 10, Art. I, of the Federal Constitution, 
“No State shall . . pass any law impairing 
the obligation of contracts.” It was beyond the compe- 
tency of the legislature to substitute an “indeterminate 
permit” for rights acquired under a very clear contract 


concern 


The case was argued by Mr. Frank B. Kellogg 
for the company, and by Messrs. Louis Hanitch and 
T. L. McIntosh for the city. 


Selective Service Act 


Openly urging persons to disobey the Selective Service 
Act is not a conspiracy to defraud the United States within 
Section 37, Penal Code. 

Hammerschmidt et al. vy United States, Adv. Ops. 
618, Sup. Ct. Rep. 511. 

By the overruling of an indictment, exception 
and assignment of error, the question was presented 
as to whether defendants’ acts in openly distribut 
ing printed matter urging persons to disobey the 
Selective Service Act was punishable under Section 
37 of the Penal Code making it a crime for two or 
more persons to conspire “to defraud the United 
any manner or for any purpose.” On 
certiorari the Supreme Court reversed judg- 


States in 
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ment entered by the Circuit Court of Appeals for 
the Sixth Circuit. 

The Cuier Justice delivered the opinion of the 
Court. The Government’s case rested largely upon 
two previous cases which the learned Chief Justice 
found to be distinguished. The decision in Haas \ 
Henkel, 216 U. S. 462, he pointed out, had decided 
only that it was not necessary that the fraud should 
occasion pecuniary loss to ‘the Government, and 
had not considered whether deceit or trickery was 
essential. Referring to the other case, which in- 
volved the section making it criminal to use the 
mails to defraud, he said: 

It is true that the words “to defraud” as used in 
some statutes have been given wider meaning, wider than 
their ordinary scope They usually signify the depriva- 
tion of something of value by trick, deceit, chicane or 
over-reaching. They do not extend to theft by violence. 
They refer rather to wronging one in his property rights 
by dishonest methods or schemes. One would not class 
robbery or burglary among frauds Section 5480 
has since been amended to make its scope clearer. Its 
construction in the Horman case can not be used as 
authority to include within the legal definition of a con- 
spiracy to defraud the United States a mere open defiance 
of the governmental purpose to enforce a law by urging 
persons subject to it to di isobey it 

The case was argued by Mr. Ed. F. Alexander 
for petitioners and by Assistant Attorney General 
Davis for the government. 


Unfair Competition—Trademarks 

It is unfair competition where an imitator of another’s 
goods induces retailers to pass off his product as that of 
his competitor. 

William R. Warner & Co. v. Eli Lilly & Co., 
Adv. Ops. 668, Sup. Ct. Rep. 615. 

In 1899 respondent began the manufacture and 
sale of a liquid preparation of quinine and chocolate 
which it sold under the name of Coco-Quinine. In 
1906 petitioner began to make and sell an almost 
identical preparation under the name of Quin-Coco. 
Responde nt brought suit to enjoin petitioner from 
continuing to manufacture and sell the preparation 
if flavored or colored with chocolate; and also from 
using the name Quin-Coco, on the ground it was 
an infringement of the name Coco-Quinine. The 
District Court decided against respondent on both 
grounds. The Circuit Court of Appeals for the 
Third Circuit reversed the decree as to unfair com- 
petition. Both questions were presented to the 
Supreme Court by a writ of certiorari, and the 
decree was reversed. 

Mr. Justice Sutherland delivered the opinion of 
the Court. He held that the charge of infringement 
was not sustained, because: 

A name which is merely descriptive of the in 
gredients, qualities or characteristics of an article of 
trade cannot be appropriated as a trade mark and the 
exclusive use of it afforded legal protection. 

But he held petitioner’s conduct had amounted 
to unfair competition because the evidence showed 
petitioner’s agents had induced druggists to buy 
petitioner’s preparation at a lower price than re- 
spondent’s, and then pass off Quin-Coco as Coco- 
Quinine. On this point the learned Justice said in 
part: 

The petitioner or anyone else is at liberty under the 
law to manufacture and market an exactly similar prepa- 
ration containing chocolate and to notify the public that 
it is being done. (Citing cases.) But the imitator of 
another’s goods must sell them as his own production. 


He cannot lawfully palm them off on the public as the 
goods of his competitor The manufacturer or vendor 


is entitled to the reputation which his goods have a 
quired and the public to the means of distinguishing 
on and other goods; and protection is accorded agains 
unfair dealing whether there be a technical trademark 
or not. The wrong is in the sale of the goods of on 
manufacturer or vendor as those of another (citing 
cases). If petitioner had been content to manufactur 


f) 


the preparation and let it make its own way in the field 
of open and fair competition, there would be nothing 
more to be said. It was not thus content, however, but 
availed itself of unfair means, either expressly or tacitly 
to impose its preparation on the ultimate purchaser as and 
for the product of respondent. 

The learned Justice concluded, however, that a 
the legal wrong did not consist in the mere use 
chocolate as an ingredient, this should not be en 
joined, but rather practices whereby —_ lasers 
were induced to buy petitioner’s product thinkin 
it was in fact that of respondent. 

The case was argued by Messrs. George W 
Wickersham and Francis Rawle for petitioner, an 
by Mr. E. W. Bradford for respondent 


Trade Marks 


In Prestonettes, Inc. v. Coty, Adv. Ops. 439, Sup 

Rep. 350, the Supreme Court reversed a decree 
of the Circuit Court of Appeals for the Second Ci: 
cuit, and held that the District Court had been right 
in allowing a purchaser and re-bottler of perfume 
to use labels stating that the contents were Coty’ 
—a French perfumer—but were independently r 
bottled in New York. The use of the trademark 
“Coty’s” was not wrongful because it did not de 
ceive the public. “If a man bought a barrel of a 
certain flour,” said Mr. Justice Holmes, “or a demi- 
john of Old Crow whiskey, he certainly could 
the flour in smaller packages, or in former days 
could have sold the whiskey in bottles, and tell 
what it was, if he stated that he did the dividing 
up or bottling.” 


Trademarks—Remedies 


In previous cases the Supreme Court had held 
that the assimilation of the practice in respect of 
the registration of trademarks to that in securing 
patents as enjoined by Section 9 of the Trade Mark 
Act, makes Section 4915, R. S., providing for a bill 
in equity to compel the Commissioner of Patents to 
issue a patent, applicable to a petition for a registra- 
tion of a trademark w -: rejected by the Commis- 
sioner. In Baldwin Co. v. Robertson, Adv. Ops. 615, 
Sup. Ct. Rep. 508, it was held that Section 9 like- 
wise authorizes a suit in equity by a dissatisfied 
party to an application for the cancellation of the 
registration of a trademark. 








The Citizen’s Double Role 


‘The oft repeated admonition th: . respect 
law is essential to the safety of the state loses much of 
its force because it is usually based on a theory now 
archaic. Given a ruler and a subject people, and it is 
clear that they must respect his edicts or the govern- 
ment cannot endure. But in such a state would any- 
one say that the ruler should have reverence for every 
law he has made, must not ever fall into the belief that 
it works badly and should be changed? In speaking 
of law we are prone to forget that the American people 
occupy the dual rdle of ruler and subjects. As sub- 
jects they are bound to obey the law while it stands 
\s ruler they must observe, criticise and consider the 
udvisability of amendment or repeal.”—Law Notes 
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CURRENT LEGAL LITERATURE 


am 


\ Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Men 
tion of Interesting and Significant Contributions Appearing in 
Current Legal Periodicals 


Among Recent Books 


HE Constitution of the United States, Yester- 
Lae To-day and To-morrow? By James M. 
3eck, LL.D., Solicitor General of the United 
States; New York: Doran, Pp. xiv, 352. $3.00.— 
This is an interesting and delightful book wr?tten 
by one thoroughly conversant with his subject. It 
is not for lawyers alone, but as well for the fairly 
informed citizen, who desires to know what is really 
involved in these constant efforts to change the 
frame and spirit of the Constitution. The Solicitor 
General’s wide experience as a practical lawyer with 
the Constitution is supplemented by wide knowl- 
edge of the general theories of politics and political 
development. The book has the fine literary flavor, 
the constant appeal to the well-read man, which is a 
ource of unflagging interest. The very headings 
the chapters are in themselves a lesson in good 
government. The author’s cordial relations with 
the bars of England and France caused him to be 
called upon to deliver five lectures at Gray’s Inn 
upon the Constitution and an address to the French 
Judges and Bar upon the Supreme Court of the 
United States. These lectures completely rewritten, 
much amplified and supplemented, are the basis of 
the present book 

In the first chapters are shown the forms of 
political experience that gave rise to the ideas of 
rovernment that underlie our Constitution and the 
conditions of disorganization and rebellion against 
1uthority, the jealousies between states and collapse 
of the scheme of the Confederation that led to the 
calling of the Constitutional Convention. This is 

lowed by a description of the personnel of the 
Convention and its proceedings that resulted in the 
ictual text of the Constitution. The gloom sur- 
rounding its first meeting, the difficult questions to 
be settled and the story of its deliberations are 
illuminated by those sidelights of personal character 
and lively incident that give one a vivid sense of 
the kind of men who made our supreme law. Then 
comes the story of the adoption of the draft by the 
arious states, the obstacles thrown in its way by 
well-meaning men, the lack of political sense of 
many strong personalities, illustrating again the 
truth that political troubles everywhere are due to 
those sincere men of considerable capacity, whose 
mischievous activity and wrong-headedness are in 
lirect proportion to their sincerity. The author 
passes from the Constitution as put into triumphant 
yperation by the genius of Hamilton, under the mar- 
vellously sound judgment and disinterestedness of 
Washington, whose personal prestige, as Mr. Beck 
shows, was the determining factor in its adoption, 
to a brilliant picture of the celebration of its 
centenary. 

The long intervening development, the gradual 
transformation of the fundamental law from a thing 
feared by many to an inspired document, the story 

f the gradually growing worship of the Constitution, 


the fierce battles over the nature of our Federal 
Government, the appeal of both the warring ele- 
ments of political life to the words of the Constitu- 
tion, could not be comprised within the limits of 
this book. The Civil War marked the passing of 
one school of political thought, and the final triumph 
of the political school which won the field, has no 
place here, for it would mean a Constitutional 
History. Mr. Beck takes the document as it 
emerged from the struggle to show the “political 
philosophy” that underlies it, its “basic principles,” 
its “system of checks and balances” and its “balance 
wheel,” the judicial power of the Supreme Court. 

The author points out the Constitution’s prac- 
tical character, its simplicity and brevity of diction, 
its adaptiveness by confining itself to general prop- 
ositions, its self-restraint in refusing to enter into 
details. Its basic principles are shown to be, first, 
representative government in its true sense; second, 
a dual form of government in an indestructible 
union of the whole people, divided into portions of 
the whole people in indestructible states; third, the 
guaranty of individual liberty and protection of 
property, as shown in the Constitution itself and 
its amendments; fourth, an independent judiciary. 
The theme of an independent judiciary is further 
amplified in the chapter on the balance wheel of 
the Constitution. The essence of the Constitution 
is that it lodges uncontrolled and arbitrary power 
in no part of the governmental machinery. The 
conservatism and self-restraint shown by the Court 
in its interpretations is duly emphasized. The bear- 
ing of the fact that a constitutional question must 
arise in actual litigation, and generally in private 
litigation, is explained. The proposition of the 
“wild men” for a legislative referendum upon a con- 
stitutional decision is thoroughly exposed. The 
curious fact is that the far wider power of the state 
courts to hold state laws unconstitutional either 
under the state or Federal constitutions or to hold 
a Federal law unconstitutional under the Federal 
constitution is to be left untouched. There prob- 
ably never was anything so imbecile as a legislative 
referendum upon a court decision, a proposal which 
the author says, was rejected by the Constitutional 
Convention itself. 

The system of checks and balances in the Con- 
stitution is discussed but the trouble with our Con- 
stitution is that its system of checks and balances 
is not good enough. It may be rendered useless 
The author points out that Jefferson once prevented 
a decision by the Supreme Court, which he so cordi- 
ally detested, by the simple expedient of changing 
the term. It is conceivable that a law might forbid 
the Court to meet for a term of years but this ex- 
pedient would be of little value as long as the lower 
Federal courts and the state courts were function- 
ing. A drastic Federal law as to contempts of 
Federal courts seems to require the Court to call 
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upon a grand or petit jury in some other court to 
vindicate its authority in certain cases, a most un 
fortunate law and vicious legislation. The 
Supreme Court has made a large number of un- 
fortunate decisions which seem to permit Congress 
to define how much of the jurisdiction given to 
Federal courts by the Constitution shall be per- 
mitted to them. Mackintosh said that constitutions 
are not made, they grow, and experience will soon 
show that a part of our growth has been most de- 
plorable. The system of checks and balances in case 
Congress is sufficiently unanimous, is more or less 
illusory. In the hands of intriguing and trading 
blocs and cabals, both the executive and the judi- 
ciary could be practically circumvented. So, after 
all, without a sound public behind the Constitution 
it will not function as it was intended. 

A part of the system of checks and balances 
more elaborately discussed is the treaty making 
power. Here the system has worked to some effect 
A full explanation is made of this situation, which 
foreigners profess not to understand because they 
seem to be sure that our President is a Prime Min 
ister with a parliamentary majority behind him and 
controlled by him. But even here in practice, the 
Constitution may be circumvented by the House of 
Representatives, for it can practically nullify a 
treaty solemnly made and ratified, by refusing an 


class 


appropriation. 

Most readers will find the closing chapters of 
the book of highest interest. They are entitled, “a 
Rising or a Setting Sun,” “the Decay of Leader 
ship” and “the Revolt against Authority.” In an 
appendix are printed two letters of Lord Macaulay 
on our form of government, where he says that it 
is “all sail and no anchor.” This is probably the 
most foolish thing that Macaulay ever wrote. A 
contemporary once said of Macaulay, “I wish | 
could be as sure of anything as Tom Maczulay is 
Too much anchor has always been 
the complaint as to our Constitution. It was the 
wail of the Jeffersonians, the accusation of the 
Abolitionists, the invocation of the losers in the 
Civil War and is the basis of the present ferocious 
assault by vendors of all sorts of nostrums and pan 
aceas for making everybody well off by law. But 
we have outlived all such things, while the English 
have found their vaunted constitution, “all sail and 
until it has vanished like a wreath of 


of everything.” 


no anchor,” 
mist at eve. 

But there is a plain peril, as the author says, 
that our Constitution may lose its anchor. He goes 
into the matter with detail. He follows it by show- 
ing that an aproximation to a pure democracy 
always make a chosen field for the demagogue and 
drives first-class men out of politics, leaving us 
bereft of leadership. Yet, in 1846, when Clay and 
Webster and Calhoun and a galaxy of very able 
men were in our public life, Grattan, an English 
observer, wrote that life in this Republic was un- 
favorable to high distinction and that under repub- 
lican forms the Anglo-Saxon “must be content to 
exhibit a mediocrity conducive to the general weal 
but fatal to individual distinction.” This tendency 
to pure democracy, in one instance making the 
Senate elective by popular vote, has certainly de 
graded that body, and the same tendency, combined 
with the present apparent revolt against all author 
ity, is shown to be our greatest present danger 
Our widespread popular education, without the cor 


rection 


of 
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INTERNATIONAL LAW 


ASSOCIATION’S CONFER- 


ENCE AT STOCKHOLM 


Antwerp Rules 


Palace 


Serious Constructive Work Pervades Conference from Beginning—York 
{ General Average and Other Important Matters Discussed—King, 
Prince and Crown Princess Attend Session and Entertain at Royal 
Meeting Regarded as Memorable Event 


By Amos J. PEASLEE 


rary Secretary, 


HE raj trides in the development of both 
[Pu lic at rivate International Law require 
a constant ision of the horizon line of the 
Che younger members of the 
careers lie in the future, 
vith the expanding 


sar, In part hose 


yrotession. 


Chere time when membership in the 


County and S Bar Associations amply satisfied 
e requil the busy lawyer. ‘That time 
s passed. Ni yer, however, local his practice, 
in now afford not to be a member of the American 
ir Ass Clat 
The transformations in world commerce and 
usiness in recent years have now added still an- 
her necess essional organization. Whether 
the client be t new modern farmer who is ship- 
ing apples it Britain under bills of lading 
bject to General Average, or the poor 
vidow who ov nds of some European country 
city payal terms of a foreign currency sub- 
ject to treaty | sions and valorizing statutes, or 
whether the ient be some _ great international 
anker the \l rican attorney who expects to 
maintain a Sl ul practice in the present day 
and in future cannot afford to be out of touch 
ith the great 1 organization of lawyers—the 
internatio! i ssociatior 
The Thi Conference of the Association 
vhich met in Stockholm during the week from Sep- 
tember &tl l this year was an event which 
vill long be ret bered by those of us who were 
fortunate « enjoy the hospitality of our 
Swedish hosts 
Most of tl mericans who were present had 
gone to | lier in the summer to be the 
guests of nd Canadian brethren at the 
great historic meeting of the bars of three of the 
rinci} Ens peaking countries of the world 
in Lond \ ndat professional fel- 
lowship could not have been set than that which 
as engend he London meetings. Yet in 
in even 1 é cing and world wide union 
id we conve e Stockholm conference to look 
nto the faces and grasp the hands of members of 
the Bar from t ends of the earth, and to thresh 
ut some of t knotty problems of International 
Law which 1 civilization presents. 
A .disting ( British barrister said of the 
ondon meetings that the only difficulty was that 
the British n Bars were so much occu- 
ed in be inted, that the British and 
\merican lawyers had no opportunity to meet. The 
embers of the International Law Association and 
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about four hundred and fifty. This presented a 
sufficiently limited body to permit the intimate per- 
sonal touch and to avoid the real difficulty which 
was experienced in London. From the time of the 
opening reception given by the Swedish Branch of 
the Association on Sunday afternoon, September 
7th, to the closing banquet on Saturday night, Sep- 
tember 13th, there was a sense of universal partici- 
pation in the Conference which was most extra- 
ordinary in view of the multitude of nationalities 
represented and the many languages spoken. 

The City of Stockholm itself is one of rare 
beauty, being built on a series of islands and penin- 
sulas intersected by a net work of winding water- 
ways, and surrounded by pine-clad hills. 

Their Royal Highnesses The King, the Crown 
Prince and The Crown Princess appeared to have 
laid aside all other affairs of state to devote them- 
selves to making memorable and enjoyable the visit 
of the guests of their country who had come from so 
many far distant points. They not only attended 
in person the preliminary meeting of the Confer- 
ence at the Riddarhuset, the historical “Hall of the 
Knights,” whose walls are covered with a multitude 
of highly colored and beautiful coats of arms author- 
ized during the Sixteenth and Seventeenth Cen- 
turies, but they also entertained the members and 
their families at tea at the royal palace and attended 
in person the gala night at the opera and the clos- 
ing banquet of the Association. The speech of the 
Crown Prince at the banquet was a most forceful 
and impressive one and was the subject of univer- 
sally favorably comment among the members of the 
Association. 

The Conference was fortunate in having as its 
President Dr. Hj. Hammarskjold, Governor of the 
Province of Uppsala and formerly Prime Minister 
of Sweden. The sessions were formally opened by 
Dr. Ernest Trygger, the present Prime Minister of 
Sweden, and a welcoming address was also de- 
livered by Mr. Carl Hederstierna, the Grand Gov- 
ernor of Stockholm. 

At the request of the American members pres- 
ent a single response to the welcome on behalf of all 
of the English speaking people was made by Lord 
Phillimore, that great patriarch and patron saint 
among world statesmen, to whom future genera- 
tions will be ever indebted for the many con 
structive measures which he has contributed to the 
development of international law, and international 
legal institutions. Lord Phillimore not only at- 
tended in person practically every session of the 
Conference, going from one meeting to another 
even where they were being held concurrently for 
the discussion of different topics, but he also was 
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obviously the vigorous, guiding hand in moulding 
many ot the policies and measures of the Confer- 
ence, 

Dr. Arthur K. Kuhn, one of America’s recog- 
nized authorities on international law, and who is 
the present Vice-President of the American Branch, 
was elected one of the Vice-Presidents of the Con- 
ference and presided over some of the sessions. 
Ur. Kuhn, as Honorary Secretary of the American 
Branch of the Association for the past three years, 
has been largely instrumental in reviving and build 
ing up the organization in America. 

An atmosphere of serious constructive work 
pervaded the Conference from the outset. Printed 
reports and numerous printed papers containing the 
addresses and measures to come before it during 
the week were available upon the arrival of the 
members, and it was obvious that matters of pri 
mary importance affecting international law and 
personal and property rights were to be the sub 
jects of discussion and official action. 

Probably of principal importance among these 
were the proposed changes of the so-called York- 
Antwerp Rules of General Average. It will be re- 
membered that the uniform vrovisions which are 
incorporated into bills of lading and charter parties 
almost universally throughout the world today, 
were the subject of long protracted discussion dat- 
ing back as far as three international congresses, 
one held in Glasgow in 1860, one in London in 1862 
and one at York in 1864. The rules which were 
drawn up provisionally by those congresses failed 
to receive the general approval of the commercial 
world, and at the Antwerp Conference of the In- 
ternational Law Association held in 1877, the 
rules were again revised and came into more gen- 
eral use as the “York-Antwerp Rules of General 
Average.” They were again revised at the Liver- 
pool Conference in 1890. The importance of these 
rules in maritime law is far-reaching. 

The proposed general revision of the York- 
Antwerp Rules came before the Stockholm Confer- 
ence this year as the result of a report of the draft- 
ing committee which had previously been appointed. 
A protest against this proposed general revision was 
filed by the Hon. Harrington Putnam, President of 
the American Branch of the International Law 
Association a few weeks before the Conference con- 
vened on the ground that insufficient opportunity 
had existed for the consideration of the changes 
by the American parties interested. Unfortunately 
through some delay or oversight in the forwarding 
of the advance copies of the reports of the Commit- 
tee to the United States, the American interests 
had no opportunity to consider the proposals before 
the Conference convened. W.H.McGrann of New 
York, one of the members of the International Law 
Association who specially represented the American 
Steamship Owners Association, was appointed to 
the principal Committee at the Conference in 
charge of the revising of the rules, acting under the 
chairmanship of Sir Norman Hill of the Chamber of 
Shipping in Great Britain. 

The revised rules as formulated by the Con- 
ference were, according to the action taken at one 
of the final sessions, directed to be placed before 
the commercial and shipping interests of all coun- 
tries with the understanding that if they are not 
accepted and generally ratified, the International 
Law Association will be asked to call a special Con- 
ference for further consideration before the rules 











become effective. A resolution was adopted pr 
viding that it is open to any interest concerned t 
express its disapproval and to request a reconsidera 
tion of the rules. 

Among the other subjects discussed which ar 
of vital interest to practicing lawyers were (1) th 
question of methods of enforcement of foreign judg 
ments, which came up for consideration under th: 
report of the Foreign Judgments and Evidenc: 
Committee, (2) the need of an international con 
vention regarding bankruptcy and the liquidatio1 
of companies, (3) the discharge of oil in navigabk 
waters by oil burning steamers, (4) the control ot 
unfair competition in international commerce, an 
(5) nationality and naturalization, including ques 
tions of stateslessness and double nationality. The 
various reports, papers, resolutions and discussions 
on these points will be printed in the annual report 
of the Association which is distributed to members. 

Questions of public International Law whic! 
came before the Conference for consideration in 
cluded a draft statute for the establishment of 
permanent international criminal court, and a dis 
cussion of the possibilities of establishing interna 
tional courts in civil matters having jurisdiction not 
only over controversies between states, as does the 
Permanent Court of International Justice at The 
Hague, but also over controversies between privat 
individuals of different countries. 

In the discussions of all of these topics on 
felt that he was in the company of a group of very 
practical pioneers, fearless in attacking new pro 
jects necessary to meet the expanding requirements 
of commerce and civilization, yet moving with that 
care and caution which is born of experience and 
which realizes that the law must keep pace with, 
but not advance too far beyond, the public opinion 
of the world. 

The Executive Committee reported that the 
Czecho-Slovak Branch had invited the Association 
to hold its next annual Conference at Prague 
toward the end of September, 1925 and that the 
Association had also been invited to hold a confer- 
ence at Marseilles, France, from the 10th to the 19th 
of September, 1926. Owing to unforeseen circum 
stances it was necessary for the Czecho-Slovak 
Branch to withdraw temporarily its invitation. The 
cordial invitation presented by M. Leopold Dor, 
President of the French Branch for the year 1926 
was accepted. 

The list of Americans present at the Confer 
ence included Mr. and Mrs. Hollis R. Bailey, Hon 
and Mrs. Charles Henry Butler, Mr. John Hinckley, 
Miss Hinckley, Dr. Arthur K. Kuhn, Commander 
and Mrs. W. H. McGrann, Mr. Henry C. Niles 
Mr. and Mrs. Amos J. Peaslee, and Mr. and Mrs 
Robert E. Lee Saner, former president of the Amer 
ican Bar Association, and Miss Saner. 

It may perhaps be appropriate in closing this 
brief and necessarily inadequate survey of the 
Stockholm Conference to call attention to the some- 
what anomalous situation which exists in America 
at the present time. The International Law Asso- 
ciation is a creature of the minds of the leaders of 
the Bar of the United States of two generations 
ago. It was founded in 1873 at the suggestion of 
Elihu Burritt and David Dudley Field, draftsman 
of the Civil Code of New York and of a proposed 
code of international law, and its early sponsors 
included Senator Charles Sumner, President Wool- 
sev of Yale, President Rarnard of Columbia, Judge 
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power and influence proportionate to their numbers 
and ability. 

Speaking entirely unofficially and yet from the 
standpoint of a life member of the American So- 
ciety of International Law and an officer of the 
American Branch of the International Law Associa- 
tion, the suggestion can perhaps be made that some 
plan of consolidation and expansion should be 
worked out between these organizations which 
might result in the formation of a single strong 
international organization of lawyers, bound to- 
gether by these ideals and traditions common to the 
profession throughout the World. 

Amos J. PEASLEE, 

Honorary Secretary, American Branch, Inter- 
national Law Association. 





Lincoln as a Lawyer 
St. Louis, Mo., Oct. 23.—To the Editor: The 
report of my address at the London Inns of Court 
was not submitted to me for correction. While in 
the main the report as published is accurate, there 
are some errors in it, one of which I wish to correct. 
I am reported as saying of Abraham Lincoln that 
“he was not a very good lawyer”. What I said and 
what is in harmony with the context, is that he was 
not a very learned lawyer as the schools would 
measure learning. That he was a very good lawyer 
his professional career abundantly demonstrates. 
Sincerely yours, 
F. W. LenMann 
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TRADE REGULATION 


A Department Devoted to a Review of Recent lederal Trade Commission Rulings and 
Court Decisions Relating to Unfair Competitive Practices 


The “Pittsburgh Plus” Case 


N july 21, 1924, The Federal Trade Commission 
issued its final order commanding the United 
States Steel Corporation and seven of its sub 

sidiary companies to cease and desist from the sale of 

their rolled steel products on the “Pittsburgh Plus 
price system. 

This case, which attracted country-wide attention 
under the popular name of the “Pittsburgh Plus” case, 
was pending before the Trade Commission for nearly 
five years.’ 

The Commission made a careful investigation of 
the matter. The case appeared to be of great public 
importance, and, although contrary to the Commis 
sion’s usual procedure in preliminary investigations, a 


series of public hearings were held, at which argument 





g 
was presented for the applicants and for the steel com 
panies. On July 24, 1920, the Commission dismissed 
the application for complaint, by a three to two vote, 
Commissioners Murdock, Colver and Gaskill voting 
for dismissal and Commissioners Thompson and Pol 
lard for the complaint 

The whole case was reconsidered the following 
year, and April 26, 1921, the Commission issued a 
formal complaint, cl ing the respondents? with vio 
lation of Section 2 of the Clayton Act and Section 5 
of the Federal Trade Commission Act 

[Issue was joined Jun 1921 The Complaint 
was amended on November 30, 1921, again on March 
4, 1922, and again on July 18, 1924, and the answer 
was amended on January 2, 1922 


) 
Y 


The Commission entered its findings as to the 


facts, and its formal order to cease and desist on July 
21, 1924. Between July 24, 1920, and July 21, 1924, 
there had been many changes in the personnel of the 
Commission. The terms of Commissioners Colver and 
Pollard had expired, and Commissioner Murdock had 
resigned. , Commissioner Nugent had been appointed 
by President Wilson, Commissioner Van Fleet by 
President Harding, and Commissioner Hunt by Presi 


dent Coolidge. Commissioner Thompson, Chairman, 


and Commissioners Nugent, Van Fleet and Hunt voted 
for the final order, and Commissioner Gaskill di 
sented. 

[Thirty-two states participated in the proceedings 
\ brief amici cu was submitted, and oral argument 
made by counsel for tl \ ited States Opposing 
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ced t 1908 id of the fictitious 
eht from Pittsburgh to Birmingham, an arbitrary 
yun Birmingham Differential,” is 
ed to ttsburgh price, although the steel 
led she r the respondent's Bir- 
gham plant his differential charge was origi- 
$3.00 pe vas incr¢ in 1910 to $5.00 

ton ry suri ng Birmingham, 

el is si ingl 1) rential price, un- 
ss such the Pittsburgh Plus price, in 
vhich case ust The Birmingham Dif 
erential applies to a limited territory only, and in the 
t of the lling r\ the ennessee Coal, Iron 
& Railroad Co., Pittsburgh Plus prices are used. The 


espondet Steel & \Wuire Co., manutactures 
e and w s in the Birmingham district, but 
alwa\ products on Pittsburgh base. 
Pitts urg is is used only in the sale of rolled 
el products. Cast steel, fabricated steel, rails, pig 
on, bronze at rass are commonly sold f. o. b. the 
int of sl During tl \ Pittsburgh Plus 
vas dis or shapes and bars, 
ut just befor lose of the war it was restored, 
the suggestior the nited States Steel Corpora- 
nm. In 192] iuse of competition, it was aban- 
ned at Chicag n plates, shapes and bars, but con- 
nued on sheet plate, wire and wire products. 
Che Com: n’s findings review the history of 
ttsburgh P leclare it to be the basis of the 
respondents’ | xing activities From 1873, or 


irlier, to | mpted to fix prices 


for steel product means of pools, price fixing trade 
meetings, and late the “Gary Dinners.” From 1903 
1909 the Pitt rgh Plus system was used in con- 
ection witl I s a basis for, these price fixing 
ictivities ( r manufacturers, including the re- 
pondents, [lli1 Steel Co. and Carnegie Steel Co., 
et in 1902, and agreed upon Pittsburgh Plus as a 
asis for unifort vered prices. Similar action was 
taken by the plate and structural shape manufacturers, 
ncluding the re ndents nam December, 1903. 
he wire nail j rs, including respondent, Ameri- 





I 5 can Steel & Wire ( agreed on zone prices in 1898; 
nd in 1904, the rge wire producers agreed to main- 


tain uniform pr by means « Pittsburgh Plus 
system. Pittsburg lus was adopted by respondent, 
National Tube (| 1900: by the billet manufac- 
urers in 1900; and by the bolt, nut and rivet manu- 


facturers in 1918 


Prior to 1900 sheet steel was sold f. o. b. the mill, 
ven after the absorption of a large number of sheet 
Steel ( 


mills by the Ar in Sheet 


later succeeded 
by respondent, American Sheet & "1 


lin Plate Co.). In 


: 1900 sheet steel is sold on the Pittsburgh Plus sys- 
tem, and has been so sold ever ice, practically with- 
ut exception r to 1900, tin plate was sold in 


of the tin 


nearly all cases f. o. b. the mill, but many 
1 | Plate Co.., 


mills were absorl the American Tin 


which was. short ifterward taken over by the 
American Sheet & Tin Plate Co. After 1903 tin plate 
was always si n Pittsburg] 7 

The Com: n finds that the respondents dis- 
riminate among their customers by means of Pitts- 
uurgh Plus. There is discrimination among customers 
f the same mil! ise those nearer Pittsburgh secure 
1 lower pr ympetitors, irrespective of 
the actual f1 from such mill to such custom- 


ers. There is al rimination among the customers 

f the different 1 For instance, the discrimina 
tion in favor of Pittsburgh buyers from the Carnegie 
Steel Co., Pennsylvania and Ohio, as 
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against Chicago buyers from the Illinois Steel Co., 
amounted to $3.30 per ton in 1907, and increased, as 
the freight rate between Pittsburgh and Chicago in 
creased, to $7.60 per ton in 1920. The discrimination 
against the Duluth steel user in favor of the Pittsburgh 
steel user increased from $6.58 per ton in 1918 to 
$13.20 per ton in 1920. Similarly, the discrimination 
gainst the Birmingham user of wire amounted to 
15.30 per ton in 1920, 

lhe Commission finds that the use of Pittsburgh 


a 
$ 


Pius substantially lessens competition among steel 
users. The Pittsburgh fabricator competes on an 


equality with the fabricators in all other parts of the 
country; but the fabricators in all other parts of the 
country can compete on an equality with the Pittsburgh 
fabricator only in their own local and limited terri- 
lor example, the Pittsburgh fabricators com- 
pete on an equality with the Chicago fabricator in 
Chicago, and in all other parts of the country, but the 
Chicago fabricator competes on an equality with the 
Pittsburgh fabricator only in the immediate Chicago 
territory. On points east of Chicago the Chicago fab- 
ricator must pay actual freight from Chicago to point 
of delivery on the fabricated product, plus the ficti- 
tious freight from Pittsburgh to Chicago on the rolled 
steel. On points west of Chicago the through freight 
on the fabricated product is usually less than the ficti- 
tious freight on rolled steel from Pittsburgh to Chi 
cago, plus the actual freight on the fabricated product 
from Chicago to the western point. 

Generally speaking, the Pittsburgh fabricator has 
an advantage, sometimes a tremendous advantage, in 
practically all parts of the country, over all other fab- 
ricators; but the fabricators in all other parts of the 
country have no advantage over the Pittsburgh fabri- 
cators. For instance, ona structural steel job the profit 
ranges from $2.00 to $10.00 per ton, with about $5.00 
per ton average. At Detroit the freight from Pitts- 
burgh is $3.95 per ton. The Pittsburgh fabricator sells 
in Detroit at $3.95 over the cost of rolled steel plus 
cost of manufacture. The Chicago fabricator must 
add to the cost of his rolled steel and cost of manu 
facture $7.60 fictitious freight, Pittsburgh to Chicago, 
plus actual freight, $3.65, Chicago to Detroit—a total 
of $11.25. That is, the Pittsburgh fabricator has an 
advantage of the difference between $11.25 and $3.95, 
or $7.30 per ton in Detroit over his Chicago competi- 
tor. With the average profit of $5.00 per ton, this 
naturally eliminates the Chicago fabricator from the 
Detroit market; but without Pittsburgh Plus the Chi- 
cago fabricator has an advantage of 30 cents per ton. 

Similarly, at South Bend, Indiana, which is only 
86 miles from Chicago and 400 miles from Pittsburgh, 
the Pittsburgh fabricator has an advantage over the 
Chicago fabricator of $4.60 per ton; and the profit on 
a fabricating job averages only $5.00 per ton, and is 
only about $2.00 per ton on large jobs. 

In the case of heavy drop forgings, and screw 
machine products, and other products where there is 
a heavy steel waste in the manufacturing process, the 
Pittsburgh manufacturer has a substantial advantage 
over his Chicago competitor even in the city of Chi- 
cago itself. This advantage in Chicago itself is about 
3.2% of the selling price of the product; whereas, 
with Pittsburgh Plus eliminated, the Chicago competi- 
tor would have an advantage of 7.6% of the selling 
price In Detroit, the Pittsburgh manufacturer of 
such products has an advantage over his Chicago com 
petitor of 10.5% of the selling price; whereas with 
Pittsburgh Plus eliminated, the Chicago competitor 
would have an advantage of 3% of the selling price. 


tories. 
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Furthermore, under the Pittsburgh Plus system, 
the restriction of marketing territory suffered by fab- 
ricators outside of Pittsburgh materially restrains their 
volume of sales, which seriously increases their over- 
head charge per unit of production. This increase 
must either be deducted from profit or added to sell 
ing prices. If the latter, the volume of sales is again 
reduced, and the overhead agairr increased, in an end- 
less and vicious circle. 

One Chicago company, producing about 40% of 
the metal lath produced in the United States, has a 
plant at Chicago and another at Pittsburgh, and 
actually supplies its carload customers in Chicago from 
its Pittsburgh plant. Under Pittsburgh Plus the vol- 
ume of business at the Pittsburgh plant is so much 
greater that the overhead has been reduced so that car- 
load business in Chicago can be supplied from the 
Pittsburgh plant at greater profit and advantage than 
from the Chicago plant. 

The effects of Pittsburgh Plus are aggravated in 
times of business depression. At such times the East- 
ern manufacturers go into the Chicago and Western 
market and take business at little or no profit, in order 
to keep their plants going and spread their overhead 
charges. The Chicago fabricators, with the same need, 
cannot invade the Eastern market, because of the Pitts- 
burgh Plus prices. 

Western fabricators of 
brass, or other products not sold on Pittsburgh base, 
are able to compete in the Eastern market, even on the 
Atlantic Seaboard. A number of rolled steel users in 
the West have been obliged to establish plants in the 
Pittsburgh dictrict, because of Pittsburgh Plus. Rolled 
steel fabricators, generally, in the West and South, 
have not expanded their plants for several years. 

The Commission further finds that the Pittsburgh 
Plus system substantially lessens competition of steel 
users with the respondents themselves. For example, 
in the structural steel building and bridge business, 
the independent companies must buy their steel from 
one of the subsidiary companies’ rolling mills, at Pitts- 
burgh Plus prices, and then compete with the respond- 
ent, American Bridge Company, which does over 40% 
of such business in the United States. The American 
Bridge Co. can bid on a western job at cost, and the 
United States Steel Corporation, through its subsid 
iary, Illinois Steel Co., can make a double profit—the 
ordinary profit in the rolling of steel, and the extra 
profit of Pittsburgh Plus. The same handicap obtains 
in respect to independent boat manufacturers against 
the American Bridge Co., or to independent wire fab- 
ricators against the American Steel & Wire Co.; or 
to independent fabricators of corrugated roofing or 
other plate products against the American Sheet & 
Tin Plate Co. 

The Commission also finds that Pittsburgh Plus 
substantially lessens competition among rolled steel 
producers. There are many sheet steel producers, prac- 
tically all of whom belong to the National Association 
of Sheet & Tin Plate Manufacturers. Respondent, 
American Sheet & Tin Plate Co., is not a member, but 
actively cooperates with the association in its price fix- 
ing activities. Respondent furnishes its prices to the 
association, and these prices are wired to the members 
before they are made public. The members generally 


iron, cast steel, bronze, 


adopt the new prices as their own; and without re- 
spondent’s leadership, in announcing its prices, the 
asscciation finds it difficult to maintain Pittsburgh Plus 
prices among its members 


Respondent, at great ex- 


pense to itself, has furnished the members of the as 
ciation with uniform sheet bar weight books and tal 
of tolerances, uniform schedules of extra and differ: 
tials, and with freight rate books, compiled by trafi 


experts. Respondent and its competitors exchange | 
ters regarding prices charged and to be charged, a 
both diligently pursue instances of price cutting. 
of the steel producers have a uniform contract pr: 
vision, that if the freight rate on steel from Pittsburg 
is increased, the price of steel is automatically increas: 
accordingly. The American Steel & Wire Co. engag: 
in the same sort of conduct. 

An analysis of 3,502 contracts introduced in ey 
dence by the Commission, and 3,700 contracts intr: 
duced by the respondents, shows that over a period of 
twenty years prior to 1922, the sales prices in su 
contracts were identical with the Pittsburgh Plus prices 
(on the base prices quoted in the “Iron Age,” a ste 
trade publication) in over 70% of the contracts, an 
within five cents per hundredweight in over 90% « 
the contracts. When a leading producer in Pittsburg 
changes his price five cents per hundredweight, sev 
eral days usually elapse before all the steel produce: 
change their prices accordingly. This is true eve 
among the respondents themselves. True competitio: 
among steel producers is therefore eliminated to the 
extent of the above uniformity. Since no price fixing 
device functions perfectly, even though penalties b 
imposed on price cutters, Pittsburgh Plus has prove: 
an extremely effective method of price fixing. Origi 
nally employed as an adjunct to the activities of the 
pools, trade meetings, and “Gary Dinners,” it succeeded 
them as the simplest and most effective method of 
maintaining prices. 

The Commission finds that, by reason of the fore 
going, the respondents’ use of Pittsburgh Plus consti 
tutes an unfair method of competition in violation of 
Section 5 of the Trade Commission Act. It holds th 
practice to be unfair as to those customers of respond 
ents who, by reason of geographical location pay higher 
price for rolled steel than other customers nearet 
Pittsburgh. It is unfair, also, as to respondents’ cus 
tomers, when competing with respondents themselves 

The findings recite as unfair, first, the sale of 
respondents’ products at Pittsburgh Plus prices; sec 
ond, their practice of selling at “delivered prices” 
(without disclosing to the customer how much is 
charged for steel, and how much for fictitious freight) ; 
third, the sale of respondents’ products on any base 
point other than the actual point of manufacture or 
shipment. 

The Commission then finds that these practices 
adversely affect the public interest. The cost of pro 
ducing steel at respondents’ Chicago and Birminghan 
plants is approximately 20% less than at their Pitts- 
burgh plants. There is a surplus production at both 
the Chicago and Birmingham plants, yet the prices 
there are much higher than at Pittsburgh, namely, by 
the amount of the fictitious freight. 

In one Chicago building, the Federal Reserve Bank 
Building, the fictitious freight was over $76,000.00 
which went to respondent, Illinois Steel Co. Deere & 
Co., farm implement manufacturers, pay nearly a half 
million dollars annually as fictitious freight, all of 
which cost must be borne by the purchasing public 
The farmers in eleven middle western states pay thirty 
million dollars annually for imaginary Pittsburgh Plus 
freight. The farmers in the other states pay an amount 
equal to, or greater than this. On all the public works 
of the States and the United States, the public must 
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extra prices which Pittsburgh Plus 
producers 


eventually pay 
yields to the 


The Pittsburgh Plus system has abnormally in- 
creased the development of the Pittsburgh mills, and 
has unnaturally rained and retarded the develop- 
ment of steel mills in other parts of the country, and 


has retarded the consumption of steel of every section 
of the United States except Pittsburgh. 
Under the ttsburgh Plus 8) stem the steel pro 


ducers in the districts outside Pittsburgh are compelled 
to “dump” a large part of their product in distant ter- 
ritory. The reason for this is that the mills in the Chi- 
cago, Duluth, Birmingham and other districts outside 
Pittsburgh produce much more steel than such dis- 


tricts can consume. Whatever is sold outside of such 
districts is sold a profit or none, or even a loss. 
Nevertheless, to maintain the capacity of their plants 
these producers will “dump” part of their product in 
outlying territory, even below cost. In times of de- 
pression when the mills have surplus stocks that cannot 
be readily dis pe | of this surplus is “dumped.” Dur- 


ing 1921, the su urphen at one of the Chicago mills was 
so great that it pped large amounts to Japan at 
prices $13.00 per ton lower than prevailed in the 
United States. Nevertheless, Pittsburgh Plus prices 


were maintained 

The Commission further finds that the discrimima- 
tions made by the respondents, under the Pittsburgh 
Plus system are not made for any of the purposes per- 
mitted by the Clayton Act (Section 2). These dis- 
criminations are not made because of differences in the 
grade, quality or quantity of the product, nor to make 
only due allowance for difference in the cost of selling 
or transportation, nor are they made in good faith to 
meet competitiot The price-fixing activities of re- 
spondents, as carried out by means of Pittsburgh Plus, 
conclusively show that such discriminations are not 
made in good faith to meet competition, but are an 
effective method to substantially lessen competition. 
The respondents’ practices, therefore, constitute a vio- 


lation of Section 2 of the Clayton Act. 

rhe findings next take up the Birmingham Differ- 
ential, and the Commission finds that its use by re- 
spondents substantially lessens competition, is against 
the public interest and constitutes an unfair method 
of competition in violation of Section 5 of the Trade 
Commission Act; and that the discriminations under 
the Birmingham Differential are not made for any 
of the purposes permitted by the Clayton Act, and that 
its use constitutes a violation of Section 2 of such act. 

By the final order the respondents and their off- 
cers, directors, agents and representatives are ordered 
to cease and desist 

1. From quoting for sale, or selling, in interstate 
commerce their 1 1 steel products at Pittsburgh Plus 
prices 

2. From quoting for sale, or selling, in interstate 


commerce their rolled steel products upon any other 

basing point than that of manufacture or shipment. 
3. From selling, or contracting to sell, or invoic- 
ithout clearly indicating how much 


ng such products 
is charged for such products f. o. b. the producing or 


shipping point, and how much is charged for the actual 
transportation 

4. From discriminating in price between different 
purchasers of such products where the effect of such 


discrimination may be to substantially lessen competi- 
tion, including competition among steel producers or 


- » 
steel users or | provided that this does not pre- 


vent discrimination in price because of difference in 
the grade, qualit 


quantity of the commodity sold, 





or which makes only due allowance for the difference 
in cost of selling or of transportation, or which is made 


in good faith to meet competition. The sale of such 
products on Pittsburgh Plus prices, or on any other 
se.ling system similar thereto, or upon any other bas- 
ing point than the point of manufacture or shipment 
shall be deemed a violation of this order.® 

Commissioner Gaskill dissented and filed a sepa- 
rate memorandum. The Commissioner in his dissent 
ing opinion admitted that the evidence strongly sup- 
ported the charges, but questioned the jurisdiction of 
the Commission to remedy the matter. He said: 

The law does not require absolute freedom of com- 
petition. Nor does the law enjoin the observance of sound 
economic principles. The Federal Trade Commission has 
not been given a mandate to establish any more the one 
than the other. It has to do solely with the legal concept 
of competitive requirements, however short they may be of 
the true standard. . . 

The existence of the Steel Corporation, the scope of 
its operations, the power which it exerts, its actual or 
potential influence, have received legal sanction. The 
necessary consequences of its being, and the natural results 
of its operation, must be accepted also. It may without 
violation of any law of which I am aware, put the same 
price on all its products and base this price at one specific 
place if it so desires. In the sight of the law it is as 
though there was but one plant and its products. The 
Pittsburgh Base then is the exercise of a privilege which 
naturally and necessarily follows from the grant of power 
to combine the ownership of several plants. 

There is no law of which I am aware which requires 
a manufacturer to sell f. o. b. if he prefers to sell c. i 
that is, to sell at the place of manufacture instead of de- 
livered at his customer’s warehouse. Or to sell from or 
at any particular mill. I am unable to find in law a 
warrant for holding that a delivered price policy is made 
unlawful because of the method used to calculate the sell 
ing price... 

I do not believe that this Commission can require the 
abandonment of the delivered sale price on a single base 
for the products of several mills under a single ownership, 
any more than it could require the owner of a single plant 
to give over the uniform delivered price on its single 
product. Nor by parity of reasoning could it compel the 
respondent to treat its units as separate plants and sell 
f. o. b. each mill. . The grant of power to this Com- 
mission, however broad it may be in some aspects, does not 
extend to the correction of what in its discretion, the 
Commission may believe to be an economic mistake. If 
there is to be a remedy of effects whose cause is beyond 
the law, if there is to be so profound a change in estab- 
lished business practices as it is here contended for, that 
responsibility lies upon the Congress because it alone has 
the power so to mould the common concept of public 
policy. 

On September 17, 1924, the Steel Corporation for- 
mally announced compliance with the order of the Com- 
mission. In taking this action the respondents virtually 
announced that they would take no appeal. The valid- 
ity of the order and the jurisdiction of the Commission 
were not admitted.® 

A day or two after this public announcement was 
made, the Bethlehem Steel Co., one of the largest of 


5. Further ordered, that the respondents within sixty days file 
with the Commission a report in writing setting forth in detail the 
manner and form in which they have complied with the order. 

Further ordered, that the charges against the respondents, Na- 
tional Tube Company, Clairton Steel Co., Union Steel Co. and The 
Lorain Steel Co. be dismissed for want of proof. 

6. The full text of the notice of compliance, as filed with the 
Commission, is as follows: 

“Pursuant to the order made by the Federal Trade Commission 
in the above entitled cause, dated July 21, 1924, the respondents, 
United States Steel Corporation, American Bridge Company, 
American Sheet and Tinplate Company, Carnegie Steel Company, 
National Tube Company, American Steel and Wice Company, 
Illinois Steel Company. Minnesota Steel Company, and Tennessee 
Coal, Iron and Railroad Company, report as follows: 

" Respondents, without admitting the validity of said order 
or the jurisdiction of the commission to make the same, have de 
termined to conform thereto, and will hereafter conform thereto, 
in the sale of their various products, in so far as it is prac- 
ticable to do so. 

“2. Respondents have abandoned the Pittsburgh Plus sys 
tem, as defined in said order throughout their wou organiza- 
tions and will not hereafter make use of the sam 

“8 Respondents will not quote for sale or ~ 3 "their rolled 
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the independent companies, although not in any way 
a party to the action, announced that it would no longer 
use the Pittsburgh Plus system. 

This action on the part of the 
and its subsidiaries, and by the independent producers 
was not unexpected. The Commission was supported 
in its efforts by an aroused and active public demand 
for the abolition of Pittsburgh Plus, 
the Middle West and South. The magnitude of the 
issues involved, and the publicity of the proceedings 
were more effective against the steel companies than 
the mandate of the Commission. Public sentiment had 
been so thoroughly aroused against the practice that it 
is doubtful if it could have been generally maintained 
had there been no restraining order. 

The respondents’ answer denied the material alle 


Steel Corporation 


particularly in 


gations of unlawful conduct, and pleaded in bar the 
findings and adjudication of the United States District 
Court (N. J.), dismissing the petition of the United 
States, in Umited States v. United States Steel Corpora 
tion, 223 Fed. 55, as affirmed by the Supreme Court ot 
the United States, 251 U. S. 417; 64 L. Ed. 343. Re 
spondents averred that it was thus adjudicated and 


established that they had no monoply of the iron ore 
deposits or coal or transportation facilities, or of any 
part of the steel business, and that they had no power 
to control or fix prices, and no power over their com- 
petitors, and that competition in the manufacture and 
sale of steel was free from any monopoly, restraint, 
agreement or combination of or between any of the 
manufacturers. 

The writer would not agree with the suggestion, 
in the Commissioner’s dissenting opinion, that the ad- 
judication in Umited States v. United States Steel Cor 
poration, is conclusive in this matter. In that case the 
court refused to order dissolution of the steel corpora- 
tions, holding that mere size or the existence of unex- 
erted power to restrain trade, does not of itself violate 
the Sherman Act. The purpose of the Federal Trade 
Commission Act and the Clayton Act was to supple- 
ment the Sherman Act, and to arrest restraints and 
monopolies in their incipiency, by preventing the un 
fair trade practices employed in their formation.’ 

Granted that the Steel Corporation does not con 
stitute a monopoly, within the meaning of the Sher- 
man Act, it does not follow that its trade practices do 
not violate the Federal Trade Commission Act or the 
Clayton Act. It would seem that if any sort of case 
were within the jurisdiction and province of the Fed 
eral Trade Commission, it would be the steel case. 

On the strict legal merits of the complaint atten 
tion should be directed to the folk wing adjudx tions 
of Section 2 of the Clayton Act 

In Commission v. The Mennen Co. the respondent 
allowed certain rates of discount on quantity purchases 
to “wholesalers,” but denied these 1 “retailers,” 
including retailers’ mutual or co-operative corpora- 
tions, although the same quantity was purchased. The 


ites to 


steel products upon any other basing point than that where the 
products are manufactured or from which they are shipped. 

= Sales from manufacturing plants, fabricating plants, and 
warehouses will be made f. o. b. plant or warehouse, or at de- 
livered prices, as o all cases of sales at 










e invoice will clearly 
for the steel products 
nt, and how much is 


delivered prices the 
and distinctly indicate h 
sold f. o. b. the producin 


charged for the actual uch products, if any, 
from such producing or destination 
% Ant. a B er at the mills, ware 


prices will be nor 
ond section of the 
permitted by 


fabricating 
within meaning of the se 
ject to the variations 


houses, or 
discriminatory 
Clayton Act, but will 
said act.” 








The respondent, National Tube Company, joined in this report, 
although the complaint was dismissed as to it 

7. In this connection see the analysis of the powers of the C 
mission, and creation in the dissenting opinion of 


the reason for its 


in Commission v. Gratz. 2 U. S, 421 


Brandeis, J., 
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Commission on March 3, 1922, issued its order to cease 
and desist, condemning this practice as a violation 
Section 5 of the Trade Commission Act, and Secti 

of the Clayton Act. On March 13, 1923, the C 
sion’s order was reversed by the Circuit Court of Ay 
peals for the Second Circuit (288 Fed. 774). 
record showed that if competition was lessened it 


not the competition of the Mennen Company witl 

competitors, but the competition between the Menne: 
Company's customers. It was held that the Clayton 
\ct was not intended to cover the latter case. Petitio 


for certiorari was denied by the Supreme Court of 


the United States, on June 11, 1923 (262 U. S, 759 
See in this connection l/nited States v. Colgate « 


' 


Co.,* wherein the Supreme Court said (250 U. S. 30, 


In the absence of any purpose to creat main 
monopoly, the Act (Sherman Act) does not rest 
long recognized right of trader or manufactu engag 











in an entirely private business, freely to exe 
ind iscretion as to the parties wit W e will 
deal. And, of course, he may announce in advance 
circumstances under which he will refuse t 
In Great A. & FP. Tea Co. \ Cream fr Whe 
Co.,” the United States Circuit Court of Appeals (2nd 
Circuit), by Judge Lacombe, said: 
Before the Sherman Act it was the law that a t: 
ight reject the offer of a proposing buyer, for any rea 
that appeared to him. Neither the Shern Act 
any decision of the Supreme Court construing e sam 
nor the Clayton Act, has changed the law in this pat 
ticular We have not yet reached the tage whe the 
selection of a trader’s customers is made for him t 


government 


In Commission v. National Biscuit Company, and 


Commission v. Loose-Wiles Biscuit ( bany (com 
panion cases) the respondents allowed discounts base 
on aggregate monthly orders, but refused as high a 
rate of discount on the pooled orders of two or mot 
retail stores as was given the owners of so-calle 
“chain stores,” irrespective of quantity purchased. Thi 
practice was alleged to be a violation of Section 5 of 


the Trade Commission Act and Section 2 of the Clay 
ton Act; and on January 23, 1924, the Commiss 
issued its and desist against both re 


order to cease 
spondents. On May 5, 1924, these orders were rr 
versed by the Circuit Court of Appeals for tl 


Circuit (299 Fed. 733). The Court found that th 
respondents did not have a monopoly of the business 
in question, and that they did not intend by unlawful 


means to obtain one, and that the competiti 
by the practice condemned was the competi 
tween customers of the respondent and not that be 
tween respondent and its competitors. The court re 
ferred to its previous decision in the Me ca 

competition among “customers” only was excluded 
from the operation of this section of the Clayton A 

The court remarked: 






It was never intended by Congress that t Trad 
Commission would have the duty and power to judge wh 
is too fast a pace for merchants to proceed in business 
and to compel them to slow up. To do so would be t 
destroy all competition except that whicl ( 
Effective competition requires that merchants have free 
dom of action conducting their own affair 
Certiorari was denied by the Supreme Court o! 
the United States on October 20, 1924 ' 
The adjudications of Section 5 of the Trade Con 
mission Act are numerous, and space forbids any re 
view of them. What constitutes a violation of thi: € 
8. 2 0 U. S. 300, 68 L. Ed. 992, 7 A. L. R. 443 ; 
9. See also United States v. A. Schrader’s Sons, 252 U. S. 85 
64 L Ed. 471; Frey & Son v. Cudahy Packing ‘ 256 I S. 208, ¢ 
L. Ed. 892; and Federal Trade Commission v. Beechnut Packing ( I 
257 U. S. 441, 66 L. Ed. 307, 19 A. L. R. 882. I 
10. 227 Fed, 46, 49, 141 C. C, A. 594, 597. 
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section has beet efined by the Supreme Court in 
mm ) 253 U.S. 421, and in Commis- 
nv.l ng | 257 U. S. 441 In the 
ratz case the irt said (253 S. 42; 
met 1 f petition” are not 
I ing is in dis 
I t ( ultimately 
w what they include They 
clearly to practices never heretofore re 
l L im rals because characterized 
raud of ppression, or as against 
tendency unduly 
oly The act clearly 
vas never int tter fr nd fair competition as 
oni 4 sieinaitiiaiedl honorable op 
pone S 
No opiniot1 filed by the majority of the Commis 
on, and it cannot told what reasons moved them to 
sue the rest - ordet he findings as to the 
ucts Ie ( the nature of a partisan 
ef tha i ( | f the material facts of 
he case In tl st, the trial counsel of the Commis 
nt were ; + 4 1. iM the n lings as to the 
iC ltl ( tried igh the defend 


int’s counsel w t consulted in the matter. By an 


nen 1 ictice the Commission 
irported to put t luty of drawing the findings on 
the trial examit ho heard the testimony, and there- 
Sec lings, te vhicl ounsel for both 
sides could « 

In reading t findings one must remark the evi- 
lent importan tached by the Commission to the 
testimony of its nomists” and experts. This calls 
to mind the ret f Mr. Justice McKenna, in the 
Inited Stat Corporation case, in reference to 
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the testimony of an eminent economist called by the 
Government to refute the testimony of some two hun 
dred witnesses called by the defendants (Z5t U.S. 449, 
64 L. Ed. 352): 

If the phenomena of production and prices were as 
easily resolved as the witness implied, much discussion and 
much literature have been wasted, and some of the prob- 
lems that are now distracting the world would be given 
composing solution 

In all the voluminous findings there is no intima- 
tion of the economic advantages of Pittsburgh Plus. 
Nothing is said of the obvious advantage of stabilizing 
the country’s basic industry. No conclusion is attempted 
from the admitted fact that independent producers of 
rolled throughout the country, for many years 
have voluntarily adhered to Pittsburgh Plus, although 
otherwise in actual and vigorous competition with the 
Steel Corporation and its subsidiaries. Obviously, 
business men with large investments at stake must have 
found some sound commercial reason for clinging to 
this system, with all its admitted disadvantages. But 
the law has not recognized the wisdom of stabilizing 
industries by stabilizing prices, and the spirit of the 
anti-trust laws is against all such efforts. 

Whatever the faults may be in the Commission’s 
proceedings, it must be conceded that the Commission 
has won a notable victory. Judge Gary, himself, told 
the Commissioners that Pittsburgh Plus was the most 
important matter ever considered by them. In view of 
the magnitude of the interests involved and the fact 
that steel is the basis of all industry, this may well be 
said to be the Commission’s greatest case. 

Joun Letanp MecueM 


steel, 


Battle Creek, Mich 


PROBLEMS OF PROFESSIONAL ETHICS 


I. The Lawyer’s 


Duty to the Public—Its Origin 


Henry Upson Sims 


Of the Birmingham, Ala., 


American 


IKE most institutions in English and TICE 
Law, professional ethics, among lawyers, can 
‘ it ae = 1: ¢ 


e trace lite different from what 


we would expect. Legal ethics is by no means the 
result of the mere applic ati on of the ordinarily ac- 
cepted principles of moral science to the practice 
of the law. Witness the rodical difference between 
the rules which obtain in the practice of medicine, 
engineering hitecture, and the practice of 
the law 

The fundamental principle which distinguishes 
the practice of law from the practice of these other 


professions is tl mception that the 


lawyer owes a duty to the public in 


practicing 
addition to 


whatever duties he owes to his clients; and it is 
this duty to the public which is so hard to delimit 
when we have to decide concrete problems of legal 
ethics. 
Let us look for the source of this conception. 
The conception that the Bar owe a duty to the 


igin in 
A Bar in the sense of a class of 


public would seem to have no or 
Law. 


English 
advocates and 
courts, was not even an English 


pleaders befor 


Bar 


institution. The conception is not a part of archaic 
legal administration.’ Before the Norman Conquest 
there was no class of professional lawyers in Eng- 
land.? The Norman conquerors brought with them 
lawyers, and employed them to establish order and 
a system of law. The great Henry II built up the 
constitution and liberties of England, establishing 
courts and human rights, with the prophetic great- 
ness of Moses. But his judges and lawyers estab- 
lished the new legal methods solely under his will. 
“If a man suffered under these, there was none to 
plead his cause, for in all the country there was 
not a single trained lawyer save those in the King’s 
service.”* It is true that his great justiciars, 
Richard de Lucy and Ranulf de Glanville, were 


1. Compare the court procedure under old Japanese Law. “Friends 
and relatives were allowed to make a plea for the offender, and help 
him in whatever honest way they could and it appears that 
judges were accustomed, at the end of important trials, to reward 
good conduct as well as to punish crime.” Lafcadio Hearn, Japan, 
p. 885 

2. Sir Frederick Pollock: English !.aw Before the Norman Con- 
quest. Select Essays in Ang- Am. Legal History, V. 1, 89. 

3. Mrs. J. R. Green: “The entralization of Norman Justice 
Under Henry II.” Select Essays on Ang-Am. Legal History, V. 1, 
p. 184. 
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thoroughly in sympathy with their King in estab- 
lishing, even against the popular will, what was for 
England’s eternal happiness. But their sentiment 
was but a part of the monarch’s purpose, and could 
have had no relation to a professional duty as 
lawyers. 

It was not until towards the close of Henry’s 
reign that a class of advocates had begun to form. 
It seems that Glanville appeared as a lawyer in 
appeals from England to the ecclesiastical courts 
at Rome.* And somewhere about this time we note 
the appointment of the first sergeants-at-law; but 
it is by no means certain that the first sergeants 
were anything but judges;* for the Latin phrase 
“serviens ad legem” in the patents creating ser- 
geants may well have referred to the functions of 
a judge. 

It was really not before the end of the next 
hundred years, about the time of the death of 
Bracton and the accession of Edward I (A. D. 1272) 
that a Bar of purely English lawyers had become 
established. By that time the nationalizing policy 
of Henry II had had the effect of forcing the Pope 
to forbid his ecclesiastics to have anything to do 
with the temporal courts; and the administration 
of secular justice had passed over entirely to men 
adept in the Common Law.* The Common Law 
lawyers then separated themselves into barristers 
and attorneys, and the barristers established for 
their class special schools of instruction at the 
“Inns of Court,” away from the influence of the 
universities, which taught the law of Rome.’ 

Clearly there is nothing in this history to make 
an English barrister an officer of the court and of 
the public at large, obligated to aid the court, and 
to prevent any who repudiate such an obligation 
from practicing at the Bar. 

But although the genius of Henry II had freed 
the courts of England from the domination of 
the hierarchy of Rome, and worked out a system of 
justice and judicial administration based upon the 
customs of the English people and the Statutes of 
the realm; yet the instruments by which the work 
was done—the lawyers who established the Com- 
mon Law, had undoubtedly acquired such real 
learning as they possessed from the courts of the 
church and the law of Rome. Glanville’s treatise 
on the laws of England shows that he knew much 
Roman Law.’ John of Oxford and Geoffrey Ridel, 
two more of Henry’s greatest justices, were espe- 
cially trained as ecclesiastics.° Even down to the 
age of Bracton the courts were full of ecclesiastical 
lawyers; and Bracton himself had sat long at the 
feet of Azo, in Bologna. 

So even though the authority of the church, and 
the body of her jurisprudence was swept from the 
temporal courts, the impress of the Roman system 
of administration, highly perfected even in its 
cruder form of the Canon Law, was too great to 
be entirely obliterated. How many institutions of 
the Roman Law were allowed to survive, it is un- 


4. John Maxcy Zane: “The Five Age 
England.” Select Fssays, ete., V. 1, p : 

5. Zane, ibid, 636. 

6. Zane, ibid, 646 

7. Zane, ibid, ¢88 

8. It is questioned whether Glanville wrote the treatise whict 
bears his name. But Foss in his Biographica Juridica says that n« 
one has superior claims to his of having produced it 

9. Poss, ibid Oxford was afterwards made RBishor f Norwich 
and Ridel was made Bishop of Ely 
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important to the subject in hand to discuss ;' but 
among those that were preserved seems to have 
been the Roman conception of an advocate. 

One of the fundamental principles of the arist; 
cratic system of early Rome was that the patricians 
alone should render legal assistance in the admin 
istration of justice.* Their dependents, as we all 
know were called clients; and a part of the duties 
of patrons to clients was to protect and defend them 
in their legal rights. Indeed until the adoption of 
the Twelve Tables (450 B. C.) clients could not 
appear alone in court in their own causes.’? Hence 
came, of course, the application of the term clients 
to those whom lawyers represent today. The 
Twelve Tables, which constituted until the Code of 
Justinian the basis of the Roman Law,” gave the 
clients and the nondescript class of society know: 
as plebeians, private legal rights and a standing 
court; but the administration of justice was indi 
rectly controlled by the senate, and the senate was 
a body of patricians ; for while plebeians could hav: 
been chosen to the senate as former quaestors after 
B. C. 421,25 it was, of course, much later before the 
p'ebeian senators constituted a material portion of 
that body. 

Throughout the early days of the Roman Re 
public, the power of the senate was not absolute 
as it was later; but their consent was required t 
validate the laws passed by the comitia, and als 
their consent was necessary to confirm the election 
of the praetors who applied the laws.’* 

Therefore as long as the system of jurispru 
dence was not very complex, and litigation was 
not too great, the patricians had a monopoly of the 
administration of justice; and since the function 
of advocate and counsellor was only a prerogative 
of wealth and aristocracy, its performance was a 
civic duty, and not a profession at all."” 

Here we have an appropriate origin for the 
altruistic principles of our modern legal codes of 
ethics. And if with the lapse of time the incidental 
prerogative of advocate became for some patrician 
lawyers a constant occupation, they evaded the 
change by a fiction (a frequent resort of the 
Romans) and accepted from their clients a gift, or 
honorarium, instead of a fee. But to prevent this 
subterfuge, a tribune, Marcus Cincius Alimentus, 
in B. C. 204, procured the passage of the Cincian 
Law," which forbade the rendition of legal services 
for a gift or a fee. And when after the further lapse 
of years the law as well as the patrician duty had 
been long openly disregarded, with the develop 
ment of the need of a professional bar, Augustus 
for administrative reasons, desiring to institute 
extensive prosecutions against social immorality 
but fearing the institution of prosecutions by pro 
fessional lawyers for the purpose of gaining fees 

10. Mr. Thomas Edward Scrutton says that_the full history 


> to be 


the influence of the Roman Law on the law of England is yet 


written. See his essay on that subject, in Select Essays on Ang-Ar 
Law, V. 1. 

11. Ferrero, Greatness and Decline of Rome, V p. 167 

12. See the Article in XX Ency. Brit. 11th ed. on “Patr 
and Client,” by James Muirhead and Agnes M. Clay. 

18. For those who wish an authority for this statement, reference 
may be made in Livy, lib. 8, c. 84; Cicero de leg II, 23, de orat I 
43, 44. The citations are taken from Mackeldey, Roman Law, Sec. 23 

14. Muirhead and Clay, ubi supra. 

15. Ferrero, Greatness and Decline of Rome, V. 5, p. 167 


16. Agnes M. Clay, in 24 Ency. Brit. 11th ed., p. 684; tit. Senate 
17. Ferrero, Rome, V. 5, p. 168. 
18 James Muirhead and Agnes M. Clay, ubi supra 
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roposed and had ssed through the 
dict by which the Cincian Law was revived. 
It would be interesting to trace the history of 


e legal profession in Rome from the beginning of 
he empire to the dissolution of the Roman 


tate at the beginning of the middle ages, not so 
nuch to see how far the practice of the law was 
ipheld as a purely honorable profession; for no 
loubt the Cincian Law fell again out of sight with 
he end of the occasi for which Augustus revived 

but rather to learn how the dignity of the 
rofession was at all maintained in the commercial 


Ferrer R e, \ 


days of the Empire, without the restrictions of 
aristocracy, and special privilege which gave rise to 
the conceptions of early days of its practice by 
the patricians, 

It may be that we have not the historical data 
to tell. But however that may be, we have gone far 
enough to know that the need to protect the pro- 
fession, and to protect society from its abuse, devel- 
oped about the same questions in Rome that have 
been developed with us, and that so long as the 
strictest. obligations of the profession were recog- 
nized, they were recognized merely as incident to 
special privileges which the lawyers enjoyed as a 
most exclusive caste. 
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HE Colorado Ba ciation held its twenty- 
T seventh annual meeting in the Rose Room of the 

Antlers Hotel at Colorado Springs on September 
19 and 20. It was the largest in attendance and keenest 
n manifestation of interest for many years prior. 

President Robert S. Gast of Pueblo called the con- 
ention to order on the morning of September 19 and 
elivered the President’s annual address on “The 
nquisitorial Powers of Congress.” The Membership 
ommittee, Donald C. McCreery, Greeley, chairman, 
idded 130 new names to the roll. Advance printed 
opies of other important committee reports having 

been mailed to all members two weeks before the meet- 
ing, there was comprehensive understanding and live 
liscussion when committees reported, through their 
hairmen. Following is a brief summary of the out- 
tanding features of the various reports: 

Grievances, W. W. Grant, Jr., Denver: Specifically 
ensuring extra-state lawyers for solicitation for trial 
n other states of personal injury damage cases arising 

Colorado. Local B \ssociations, Wilbur F 
enious, Denver: Thr the state committee local 
ir associations are being organized, affiliated with the 

State Association, and programs for their discussion 
nd action laid before them. Judicial Procedure, Dis- 
rict Judge Charles C. Butler, Denver: The Supreme 
ourt being empowered by statute to adopt rules of 
rocedure, further alterations making for simplification 
re urged upon its attention. Legal Development, 
Elmer E. Whitted, Denver: Lays especial emphasis on 
e Caraway bill to amend practice and proceedings in 
ederal courts, and the Child Labor amendment to the 
onstitution. 

American Citizenshiy 
ersey, Denver: During tl 
is been covered by speake 
n and the obligations 


District Judge Henry ] 
le past year the entire state 
rs on the Federal Constitu- 
yf national citizenship, 5000 

pies of the Constitution of the United States, with 
judge Hersey’s annotations, have been published for 

stribution, and copies of the Judge’s annual address 
tution Day 


rom the bench on Consti have been widely 
sued. Improvement of Standards of the Bar, James 

Pershing, Denver: Subject to control by the 
upreme Court, a self-governing bar, which must 


nclude in its membership every lawyer in the state, was 


endorsed, and Judge Goodwin's model bill therefor was 
the next legislature 


recommended for enactment by 





Judicial Ethics, United States District Judge J. Foster 
Symes, Denver: Approving most of canons laid 
before American Bar Association, but not those inappli- 
cable to an elective state judiciary. 

Reports of delegates to the American Bar Associa- 
tion on the Conference of Bar Association Delegates 
and the Philadelphia and London meetings were made 
respectively by Wilbur F. Denious, Mary F. Lathrop 
and Judge Platt Rogers, all of Denver. 

On Friday evening, September 19, at the City 
Auditorium, before the Association and a great out- 
pouring of citizens, was delivered the annual address on 
“The Supreme Court, Today and Tomorrow,” by the 
Solicitor-General of the United States, the Honorable 
James M. Beck, Washington, JD. C. 

On Saturday morning, September 20, Merle D 
Vincent, Grand Junction, spoke on “Judicial Review of 
Legislation.” The discussion following was led by 
Carle Whitehead and District Judge Henry J. Hersey, 
both of Denver. Saturday afternoon, James H. Persh- 
ing, Denver, gave a paper on “Juvenile Court Law and 
Procedure in Colorado,” the debate on which was 
opened by Mary F. Lathrop and Juvenile Judge Ben 
Barr Lindsey, both of Denver. 

Saturday evening the meeting closed with the 
annual dinner at the Antlers Hotel. Robert S. Gast, 
Pueblo, presided as toastmaster, and responses were 
heard from Hon. Henry C. Hall, Washington, D. C., 
Chairman of the Interstate Commerce Commission—a 
former President of The Colorado Bar Association— 
by letter to President Gast; Frederick Sheppard Tits- 
worth, New York City; James Grafton Rogers, Den- 
ver; Hon. Benjamin C. Hilliard, Denver; Hon. James 
M. Beck, Washington, D. C.; and William W. Grant, 
Jr., Denver. 

The officers of the Association elected for the year 
ensuing are: President, William W. Grant, Jr., Den- 
ver; lst Vice-President, Merle D. Vincent, Grand Junc- 
tion ; 2nd Vice-President, Donald C. McCreery, Greeley, 
and Secretary and Treasurer, Harrie M. Humphreys, 
Denver 

H. M. Humpnreys, Secretary 

The Bar Association of North Dakota held its 
twenty-fifth annual meeting at Jamestown, commencing 
Wednesday October 15th and continuing in session for 
two days. 

The State Association is now constituted under a 
statute which makes every member of the Bar auto 
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matically upon his admission and license, also a member 
of the State Bar Association \n annual license fee 
of $10 is required of which one half is applied to the 
expenses of the Association. The other half is placed 
at the disposal of a State Bar Board whose functions 
are to examine candidates for admission to the Bar and 
to assist in discipline by investigation of charges made 
against members. 

The State Bar Association at this meeting was 
exceedingly fortunate in having present Hon. R. E. L 
Saner, Retiring President of the American Bar Associa- 
tion, and Governor Charles S. Whitman of New York 
On Wednesday evening, October 15th, Mr. Saner deliv 
ered an address of remarkable diction, eloquence and 
power on the subject “Has America Outgrown the Con 
stitution?” before a large and deeply interested audi 
ence, including not only the Bar Association member- 
ship but all citizens of prominence in local affairs 

On Thursday afternoon, October 16th, Governor 
Whitman addressed an equally large audience on the 
subject of “Government and Law”. The impression 
made by the personality of Governor Whitman, his pol 


ished and forceful delivery and the classic diction of his 
address was profound The period of the delivery of 
these addresses is an outstanding epoch in the history of 
the Bar Association of North Dakota 

The two days’ work of the Association consisted 
largely of the reception and discussion of reports of 
committees, principal among whi were those on 
“Criminal Law and Procedure” by W. C. Greene of 
Fargo; “The Judiciary” by Hon. A. G. Burr of Rugby ; 
“American Citizenship” by John Knauf of Jamestown; 
“Law Enforcement” by V. E. Steenerson of Minot: 
“Reorganization of the Bar” by A. W. Cupler of 
Fargo: “American Law Institute” by Hon. George M 
McKenna of Napoleon; “Memorials” by Hon. C. A 
Pollock of Fargo; “Uniform State Laws” by Chief 
Justice H. A. Bronson; and “Compensation and Fees” 
by F. T. Cuthbert of Devils Lake. In connection with 
the report last mentioned a uniform schedule of min 
imum fees was proposed and adopted. These reports 
and the discussions accompanying the same as they 
were delivered were most interesting and valuable 

A most enjoyable Annual Dinner was served to 
the members of the Association, their wives and guests 
at the dining-room of the Gladstone Hotel on the even 
ing of Thursday, October 16th. A number of short 
addresses followed the Dinner in which the guests wer« 
amused, instructed and entertained by flashes of wit, 
narratives of travel and accounts of striking experi 
ences in the practice of law. The speakers were Le« 
Combs of Valley City; Hon. R. E. L. Saner, Governor 
Whitman, Chief Justice Bronson, A. M. Kvello of 
Lisbon and A. W. Cupler of Fargo. A most striking 
and pleasing feature was the account given by Governor 
Whitman of the experiences had upon the London trip 
with its side excursions to Scotland and France. The 
feeling was general that this address in its entirety 
should be printed in THe JourNAL for the delight and 
instruction of the many thousands of the American Bat 
who were not so fortunate as to make the trip or to 
participate in this “feast of reason and flow of soul” 
at Jamestown 

Officers elected at this meeting for the coming 
year are: President, A. W. Cupler of Fargo; Vice 
president, C. L. Young, of Bismarck ; Secretary-Treas 
urer, R. E. Wenzel of Bismarck. The choice of next 
place of meeting was committed to the Executive Com- 
mittee. 


[he membership of the Bar Association of Nort 
Dakota is now about 537, consisting as above state 
of the entire licensed membership of the State Bar 
The permanent fund provided for its support at thi 
meeting showed a balance of over $1,900 This 
he renewed at the beginning of the year by payment 


license fees 


The Missouri Bar Association held its annual meet 
ing in Joplin, Missouri, October 3 and 4 The attend 
ance was as large as usual, and the entertainment 
afforded by the Jasper County Bar Association received 
praises from everybody in attendance. 

The Missouri Bar Association has had a very suc 
cessful year. Its membership has increased to some 
thing more than 1,350, and it has now the largest bona 
fide membership in its history. The primary credit for 
this goes to the retiring president, Mr. Guy A. Thom, 
son. In this, and in other matters, he proved a most 
energetic and tireless worker, and he was the recipient 
of many compliments from the members in attendance 
who wished him again to be the president. He declined 
the honor, however, which went to Senator X. P. Wil 
fley, Boatmen’s Bank Building, St. Louis, Missouri 
Senator Wilfley was chairman of the committee on 
increase of membership, and one reason the honor was 
conferred upon him was in recognition of the splendid 
work he had done as chairman of this committee. 

The members of the Missouri Bar Association 
manifested great interest in the very low standards for 
admission to the Bar of Missouri. There were out- 
spoken criticisms of the practice which grew up during 
the war period. The Supreme Court of Missouri at 
that time, and for some time following, permitted indi- 
viduals to take special examinations for admission to 
the Bar. In several instances the unworthy took advan- 
tage of this provision and are now members of the 
Missouri Bar. When it was explained that this practice 
had been ended by a new order of the Missouri 
Supreme Court abolishing special examinations, the 
Association then turned its interest to the report of the 
Committee on Legal Education. This committee drafted 
a bill in accordance with the American Bar Association 
standards. The bill was approved and an attempt will 
be made to have it enacted into law by the next General 

\ssembly which meets in January, 1925 

The Association is in the best shape within its his- 
tory from the point of view of obtaining effective legis- 
lation of this sort. However, it will be necessary to 
strenuously urge the importance of the bill. At the last 
General Assembly it was generally understood that one 
of the low standard law schools of St. Louis had a 
lobbyist at Jefferson City for the purpose of defeating a 

similar bill. No doubt the same will be done at the 
coming session 

To meet this situation, President Thompson, dur 
ing his term of office, arranged for three addresses by 
prominent members of the Bar to commercial and civic 
organizations in various parts of the State for the pur- 
pose of explaining the merits of the Legal Education 
Bill. It is anticipated that this movement will continue 

The Missouri Bar Association had two dis- 
tinguished guests from outside the State who delivered 
excellent addresses. They were Dean William Draper 
Lewis, who explained the American Law Institute, and 
Charles W. Warren, who completely answered the 
attacks of labor unions in an address on “Labor and the 
United States Supreme Court” 

KENNETH C, Sears, Secretary 
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The 1923-4 off e Conference were 
Chairman, W tt of Kansas City, Mo 
Vice Chairman, Juliu nry Cohe New York: 
lreasurer, Nathan W MacChesney, Chicago; 
Secretary, Herbert H 20 City H Chicago ; 
ouncil: Elihu R es A. Bos Thomas W. 
Shelton, James B Stiles W William V 
Rooker, Claret lefferson P 
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Officers elect 2 
Chairman, Jul Cohen, New York: Vice 
hairman, Josiah } Wilmington; Treasurer, 
Nathan William M Secretary, Herbert Har- 
ey; Council: Elihu les A. Boston, Clarence 
Goodwin, Jeffers Chandler, Stiles W. Burr, 


Ry 


William V. Rooker, W. H. H. 
Sims and Wade Millis 

Chairman Piatt opened the sessions held July 7, in 
Philadelphia, with a brief reference to the features of 
the program and called upon Chairman Irvin V. Barth 
of the Committee on Judicial Selection, who presented 
the report of his committee. This very important com 
mittee has been gathering information and ideas con 
cerning practical opportunities for bar associations to 
exert a helpful influence in respect to the selection of 
judges, and especially in states where judges are nomi- 
nated and elected by a popular vote. The report, which 
follows this narrative account of the meeting, shows 
that in certain of the larger cities, and especially Cleve 
land and Chicago, where needs are insistent, the local 
bars have devoted a great deal of effort to the difficult 
subject, and have developed more or less of a method 
adapted to the circumstances. Since it is improbable 
that better methods of judicial selection wiil be obtained 
for a long time to come through constitutional revision 
or amendment of statutes, some form of assistance to 
the electorate is seen to be of vital necessity in the 
larger cities, where popular choice of judges is of a 
farcical nature and where results are often deplorable 
The committee was continued with the duties expressed 
in the last two paragraphs of the report. Information 
on this subject will be obtainable from Chairman Irvin 
V. Barth, Federal Reserve Bank Bldg., St. Louis, Mo. 

Chairman Goodwin of the Committee on Bar 
Organization was unable to present the report of his 
committee in person, but the report was subsequently 
submitted and will be found printed in full in a later 
page of this report. In this field of extending bar 
organization and integrating the profession Chairman 
Goodwin's report reveals a great deal of substantial 
encouragement. 

The committee on Federating State and Local Bar 
Associations reported through two members. Mr. R 
Allan Stephens, secretary of the Illinois State Bar 
Association, explained how in Illinois the state asso-- 
ciation had fostered the creation of a federation of 
local associations in each of seven supreme court dis 
tricts. The meetings of these federations provide a 
means for unifying bar action throughout the state. 
Some of these meetings are more largely attended even 
than the state bar meeting. They mark an interesting 
evolutionary trend toward complete integration of the 
lawyers of the state. 

Chairman W. J. Millard, secretary of the Wash- 
ington State Bar Association, then told the interesting 
story of the affiliation of the state and county associa 
tions of Washington in the past three years, with a 
common membership. Starting with a feeble state 
organization it required but three years to build it up 
to the point of ninety per cent of the entire bar of the 
state, thus exceeding by far the growth through volun- 
tary effort of any other state bar association. The 


Piatt, Henry Upson 
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reports of Chairman Millard and Mr. Stephens will be 
found in full on a later page. A motion of Mr. Charles 
A. Boston prevailed to the effect that “the Conference 
recommends that the delegates take home to their 
respective associations for consideration and action 
some plan of affiliation, utilizing the information in the 
reports to that end.” 

At this point the program was enlarged to enable 
Mr. Thomas W. Blackburn, of Omaha, to speak of 
very successful work done under the inspiration and 
guidance of Mr. Charles E. Matson, of Lincoln, Nebr. 
As chairman of a committee of the Nebraska State Bar 
Association, Mr. Matson instituted an essay contest in 
the high schools of his state on the subject: “What Are 
the Distinguishing Features of Our National Govern- 
ment as Provided by Its Constitution?” Prizes of 
medals and flags were awarded. Ten judges, lawyers 
and educators first prepared essays which were pub- 
lished by the State University Extension Department 
and were circulated among the 700 high schools of the 
state. These pamphlets are obtainable from the Uni- 
versity of Nebraska Press, located in Lincoln, by ask- 
ing for Bulletin No. 5, April, 1924. 

The speaker also quoted from the report made by 
Mr. F. Dumont Smith for the Citizenship Committee 
of the American Bar Association, showing approval and 
appreciation of the work of this sort in Nebraska and 
in North Dakota. 

The report of the Committee on Small Claims and 
Conciliation Procedure was presented by its chairman, 
Mr. Reginald Heber Smith, of Boston. 

The report, which appears in full on a later page, 
will be found to be a very thorough review of progress 
in the movement intended to make justice simpler and 
cheaper in the people’s lesser courts. 

The chairman of the Committee on Legal Educa- 
tion, Chancellor Herbert S. Hadley, was prevented by 
illness from attending the Conference, but the report 
was presented by a member of his Committee, Prof. 
Tyrrell Williams, of St. Louis, Mo. Reference to the 
text of the report, on a later page, will show the reso- 
lution looking to active work in encouraging higher 
standards of preparation for the bar. Professor Wil- 
liams explained that the precise mode of operation 
would have to depend on whether funds could be inde- 
pendently obtained. The report was accepted and the 
resolution adopted. 

Upon the appointment of the nominating commit- 
tee, composed of Wilson H. Powell of New York, Gur- 
ney E. Newlin of Los Angeles and Bruce Sanborn of 
St. Paul, the forenoon session was closed. 


Afternoon Session 


At the beginning of the second session Treasurer 
Nathan William MacChesney presented his report. In 
explanation of it Chairman Piatt stated that the Con- 
ference had expended less than the amount appropri- 
ated to it for its year’s work by the Executive Com- 
mittee of the American Bar Association. The greater 
part of the expense was incurred by publishing in the 
American Bar Association Journal for November, 
1924, a report of the last preceding meeting and by 
purchasing 20,000 reprints of this report which were 
sent to as many lawyers whose names appeared in 
membership lists of state bar associations but who were 
not members of the national association. With the re- 
port was a letter suggesting that the recipient join the 
American Bar Association. The replies resulted in 
more than 400 new members for the Association. 

The Conference then proceeded to the special order 
of the afternoon session, a discussion of the subject 


“Co-oneration of the Press With the Bar in the Admin 
istration of Justice.” 

The topic was introduced by Mr. Charles A. Bos- 
ton, who spoke first of the two distinguished represen 
tatives of the press who were present on invitation to 
take part in the symposium. They were Dr. Talcott 
Williams, Director Emeritus of the Pulitzer School of 
Journalism, in Columbia University, and Mr. Casper 
S. Yost, editor of the St. Louis Globe-Democrat and 
president of the American Society of Newspaper Edi- 
tors. Mr. Boston said that he hoped the speakers 
would develop the following aspects of the subject: 

(a) Reports and criticisms of judicial decisions. 

(b) Reports and criticisms of judicial procedure 

(c) Public discussion of fundamental legal prin- 
ciples. 

(d) Public discussion of ethical problems of the 
legal profession. 

Mr. Boston also spoke of the developing literature 
of the subject, referring to the article by Mr. Thomas 
W. Shelton in the January, 1924, number of the Amer- 
ican Bar Association Journal, to the address to the 
Missouri State Bar Association by President Guy A 
Thompson, to the address to the Association of the Bar 
of the City of New York by its president, Mr. Henry 
W. Taft (1924), and to the address by Mr. Andrew 
R. Sheriff, chairman of the Chicago Bar Association's 
Committee on the Relations of the Press to Judicial 
Procedure, delivered to the Medill School of Journal- 
ism, Northwestern University, Feb. 28, 1924. 

Mr. Boston said: 

It is not for the newspapers to teach law or to give in- 
stitutional instruction, but, since the newspapers give the in- 
formation upon which public opinion is based their management 
may well be charged with the moral responsibility of not 
falsifyang facts respecting the operation of the courts in their 
appetite for news. Therefore, the first desideratum of news 
respecting the courts is truth; and the newspaper press, 
whether they recognize it or not, has a civil obligation not to 
give false information as a correlative of its constitutional 
freedom. That we can assert as a duty. 

But we may as lawyers seek more than that what they 
(the newspapers) do say is truth; we may seek to induce 
them to assume a further duty, to so report their news as to 
give a sounder notion of what the courts do, and how; so 
that the people may be put into a position more fully to know 
Thus may criticism be helpfully directed toward what ought 
to be corrected. 

Dr. Talcott Williams gave a vivid impression of 
the length of his memory and experience by saying that 
he reported the Henry Ward Beecher trial and the 
conference on the Tilden-Hayes contest for the presi 
dency. He dwelt first on the innate difficulties which 
confront the press, the large number of courts, the vast 
number of trials, the difficulty of getting indubitable 
facts and the failure to provide a good location and 
conveniences for the reporters in the court room 
Since no paper can conceivably undertake to report on 
all cases, it is usual to assign a reporter to cover a group 
of court rooms in the cities and he goes from one court 
to another securing at second hand such information 
as he can. ; 

Remarking on how once the only record of testi- 
mony was the notes of the judge and how the system 
of court stenographers has superceded that method, Dr 
Williams advanced to his proposal: 

What is needed in the courts now is that every court as 
a matter of course should have an officer paid for by the state 
supported just as the stenographer and secretary of every 
judge and all the various conveniences that attend the judge 
of today when he retires into that mystic holy of holies of 


law—chambers. 
Now that needs a man versed in the law who has also ha 
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who follows each case as it 


and 
comes on, and makes an adequate brief of it. 

In many cases it would require two men to do that, and 
these summaries would be made under a responsible officer of 
the court, the judge himself being responsible to see that it 
s a fairly accurate summary, and the reporter would find 
every name, the issue at question, the indictment, the whole 


us newspaper experienc 


juestion before him, already for him to deal with. The things 
that are human interest stories he would be able to find; those 
which had a direct bearing upon the greater events of the day 
would become clear as they cannot become clear under the 
existing situation, and a newspaper which would have its re- 
porter covering these things would be able to check up reports 
which had been made for the general public. 

Mr. Yost’s Address 

Mr. Casper S. Yost began: 
I 4 

Frankly, 1 do not think that the press, taken as a whole, 
has any derogatory effects upon the administration of justice 
It is easy, of course, to point to instances that justify pre- 
sumption to the contrary. But there are newspapers and news- 
papers, just as there are lawyers and lawyers. There are 
shysters and ambulance chasers in both professions and it is 
s unfair and as unwise to judge the whole of one profession 

its least reputable elements as it is the other. Most of the 
criticism of the press, except that which is directed at what is 
termed the capitalistic press, is based upon the conduct of a 
type of newspaper that is conspicuous and clamorous in some 
large cities; but newspapers of that type are few in number in 
relation to the whole and are not at all representative of the 
ress in their character and methods. 

The speaker then pointed out that probably not 
more than one case in a hundred receives any extended 
notice, and only one in a thousand reaches the altitude 
of a sensation. Of the newspaper reports of cases only 
1 small proportion fall in the class subject to criticism 

While cases now and then, and here and there, fully justify 
riticism as to the manner of the reports, they are so rare, 
relative to the whole number of cases appearing in the courts 
that I do not believe newspaper reports of proceedings can 
have any materially injurious influence upon the general ad- 
ministration of justice. 

Mr. Yost said that errors in reporting decisions 
ire rare and that the press would welcome proposals 
for co-operation aimed at reducing the number still 
further. As for the criticism of decisions, the practice, 
he said, is comparatively rare, and the abuse of the 
privilege of comment once more common is today 
under the ban of good journalistic practice. 

Only in the rare criticism of court proceedings while a 
ase is pending, or in what is termed “trial by newspaper, 
loes the conduct of the press constitute an interference with 
he administration of justice, and there is a growing sentiment 
n the profession against such practices as these that will ulti- 
mately remove objectionable features. 

I have referred to these matters only because they are 
resented by the subdivisions of the topic of today’s discussion 
I can see little occasion for any co-operation between the press 

nd the bar for correction of the faults of either... . 

But, now, gentlemen, permit me to discuss for a moment 
he question of co-operation between the press and bar in a 
eld that is of equal concern to both of us, that is of vital 
oncern, not only to us, but to the whole people. What do we 
nean by the sound administration of justice? I take it that 
ve mean prompt, equitable and effective administration of 
istice. You know, and we know, that generally speaking the 
iministration of justice is not sound, that it is not prompt, 
juitable or effective; that on the contrary justice in America 

dilatory, inefficient and to a large degree inequitable. 

In the foregoing words the speaker evidently had 
n mind criminal and not civil justice, for continuing, 
e referred at some length to the disgraceful figures on 
rime in this country. The defects of criminal justice 
e ascribed to the “comparative immunity from punish- 
ent or correction that the criminal enjoys in this 
muntry.” 

} 


It is due in short to the 
| 


failure in the administration of 

vital defects in our system 
defects in our procedure and 
not a system of justice, but a 
injustice, in which our 


ustice, and that failure is due t 
f justice, defects in our laws 
ur customs f 


stem of 


Ours, in fact 
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organized and legalized 








people are deprived of protection from crime by the very 
agencies created and maintained by them for their protection 
And this notwithstanding that courts in general seek diligently 
to serve that purpose. . . . The instruments of justice and of 
law enforcement throughout America are manacled by a pre- 
posterous system of criminal procedure that gives crime every 
advantage over justice, and creates the disgraceful paradox 
that law often cannot be enforced because the law will not 
permit its enforcement. 


Here Mr. Yost extended his field of criticism to 
include civil justice in the cases of the poor and then 
proceeded to his constructive proposal. 

I am calling attention to this great, persistent and increas- 
ing failure of justice in our country, this great blot upon our 
escutcheon, because I believe there is no responsibility resting 
so heavily upon the bar and the press as the reformation of 
our system of jurisprudence and the establishment of what is 
in truth a sound administration of justice. Here is a field in 
which both press and bar must labor, and one in which | 
think it would be possible and desirable to co-operate. The 
American Bar Association, I am very well aware, has given no 
little study to this problem, and I suspect that its forthcoming 
visit to England is not without a purpose to present as an 
object lesson to its members the simpler and more effective 
judicial system that is in operation in that country. The 
former English system and ours grew out of the same soil, 
but through a co-operation of the press and bar in England 
the old system has been abandoned there, and a new one estab 
lished, by which justice has been rendered more certain, more 
expeditious and more equitable. . . . The initiative in this work 
must come, as it is coming, from the bar. The bar alone is 
competent to deal with it. But the bar alone cannot accom- 
plish it. It must concentrate its own forces on the purpose, it 
must show and lead the way, but if success is to be obtained 
it must have the support of public opinion. That can be ob- 
tained in no other way than through the press, aroused in 
turn to a strong consciousness of the urgent need for extensive 
reform in the whole system of jurisprudence. . . . The Ameri- 
can Bar Association has already started upon this task, and 
it is to be hoped that it will not only go on with it, but that it 
will make it the chief purpose of its existence until it is ac- 
complished; for nothing it can undertake would contribute so 
much to the public welfare. ... The press, I have no doubt, 
will be glad to co-operate when definite plans are developed 
that seem well designed to serve the ends of justice; but it 
should be directly and fully informed and individually con- 
sulted, as far as possible, if it is to have the understanding 
of reasons, means and purposes essential to intelligent and 
earnest support. . . . Public opinion cannot be aroused for re- 
form until there is something definite and wonstructive on 
which to concentrate opinion. In the spread of information 
and in the development of supportive opinion the press can be 
helpful and much of it will be. 


The discussion of Dr. Talcott’s and Mr. Yost’s 
papers was led by Mr. Walter F. Dodd, of the Chicago 
bar. Mr. Dodd prepared a paper, but did not read it, 
preferring to speak extemporaneously. His written 
discussion is here presented : 


Mr. Dodd’s Contribution 


In this afternoon’s conference we are dealing with two 
great professions, both affected with a public interest, the 
one dedicated to the administration of justice, and the other 
having a large interest and share in such administration. 

The bar is the elder of the two professions, with a long 
and useful career, but it has not by any means fully adapted 
itself to the newer conditions of modern life. The press is 
the younger profession, with a briefer organized career. 
Both professions have their canons of ethics,’ all too fre- 
quently violated. A Code of newspaper ethics was adopted 
in April, 1923, by the American Society of Newspaper Edi- 
tors, whose distinguished president has just addressed this 
conference. It may not be amiss to suggest that the canons 
of newspaper ethics are briefer than the canons of legal 
ethics. Comment upon the greater necessity for detailed 
rules of legal ethics is unnecessary in this place. The bar 
in this respect has perhaps the more serious problem be- 
cause its members are individuals, and are more numerous 
There is no desire in this meeting to criticize the press 


1. The Annals of the American Academy of Political and Social 
Science for May, 1922, is devoted to the ethics of the professions and 
of business. On pages 283-295 of the Annals will be found the text 
of the Oregon Code of Ethics of Journalism, the Kansas Code of 
Ethics of Newspapers, and the Missouri Declaration of Principles and 
Code of Practice 
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Co-operation is necessary between the press and the bar, 
and the bar is much more directly responsible than the 
press for the mal-adjustment of legal principles and legal 
machinery to the conditions of modern life. The lawyer is 
not in a safe position to criticize. It is an old but true 
adage that people who live in glass houses should not throw 
stones. 


Aid of Press in Legal Reform 


Mr. Yost has properly called attention to the need for 
improvement in the administration of justice, and to the 
desirability of closer co-operation between the press and 
the bar for this purpose. The United States has the worst 
machinery for the administration of justice of any English- 
speaking people. The American Law Institute may be ex- 
pected to accomplish much in the re-statement and clari- 
fication of the rules of law, but the more serious defects 
are not so much in the substantive rules themselves as in 
the machinery for the application of the rules. 

More than fifty years ago England re-organized and 
modernized her system of judicial administration so as to 
accord with the needs of modern life. Although something 
has been done in the United States we have only begun 
the modernization of our machinery for the administration 
of justice, and the problem with us is more complex than 
in England. This is true, not only because of our prolonged 
delay in attacking the problem, but for other reasons as 
well. Serious difficulties are presented by (a) the large and 
as yet unassimilated masses of diverse population, chiefly 
grouped in great cities; (b) the wide expanse of national 
territory; (c) the organization of that territory into sep- 
arate jurisdictions, each of which must act separately in 
order to bring about effective progress in this field; and 
(d) written constitutions which in the states to a large 
extent organize the detail of judicial administration, and 
which in many cases must be changed before substantial 
progress can be made in judicial reorganization. 

But difficult as is the problem, it can be solved by 
effective union of effort on the part of the press and the 
bar. There has been no such effective union of effort in the 
past, and unfortunately, neither the bar nor the press can 
promise complete agreement in its own ranks as to the 
most desirable lines of progress. The better organization 
of justice is the first essential in our governmental system 
and in our civilization, and it can be accomplished. 

Much has recently been done in the federal system 
under the leadership of the distinguished Chief Justice of 
the United States, with the co-operation of the American 
Bar Association. A beginning has been made in a number 
of states. Louisiana, by constitutional changes in 1921, 
made progress toward judicial unification by vesting in the 
supreme court of that state powers of supervision over the 
judicial system and by giving the attorney general suner- 
visorv authoritv over local prosecuting attorneys. Ohio, 
Oregon and Massachusetts have taken long steps toward 
judicial unity without the necessity for constitutional 
change, through the establishment of judicial councils: and 
a unity of trial jurisdiction has to a large extent been 
achieved by law in Wisconsin. The states that have vested 
a large rule-making power in the judicial system itself are 
also moving toward a more effective judicial mechanism 
Unified organization and larger powers offer to the judicial 
department of the government a greater opportunity to curé 
its own ills. While constitutional change is in many states 
necessary to a thorough and efficient reorganization, much 
can be accomplished without such constitutional change 
The difficulty of constitutional reorganization of iudicial 
machinery has been illustrated by the recent defeat in Mis- 
souri of perhaps the most progressive proposal for judicial 
reorganization submitted to the peonle of any state. Such 
defeats, however, should not weaken the movement for 
the better administration of justice. The organized forces 
of the American Bar bespeak the co-oneration of the press 
in bettering the machinery for the administration of justice 

Some members of the bar will alwavs be conservative 
and onposed to change. But the problem is not one for the 
bar alone. Lawyers mav to some extent be more familiar 
with the technicalities of the proh':m, but the issue is of 
even more direct concern to the litigant or prospective liti- 
gant, to whom under our present system iustice is delaved 
or denied. Unfortunately, under the complicated conditions 
of American political life. the influence of the press and the 
bar cannot be directed to one agency of government. but 
must he dissinated over at least fortv-nine jurisdictions 
This is a defect from the standpoint of immediate progress. 
and is a condition which makes it imnossible to proceed as 
promptly and as effectively as was done in England. Rut 
the added difficulty makes the need for co-operation all the 
clearer. And our jurisdictional divisions present a com- 


pensating advantage in that they permit experimentat 
and the profiting by one state from the experience of 
other. However, a danger lurks here also, for both 
press and the bar must be warned against the mere copy 
of legal instituti ons without careful attention to their oy 
tion under perhaps different conditions. 


Correction of Present Abuses of the Press and the Bar 


The — of the administration of justice 
long task, and while it is under way there are other less 
abuses that may be ciudad Trial by newspaper is 
of these abuses, and it is not altogether new. In an ar 
published in 1892 Mr. William S. Forrest of Ch 
analyzed the danger of newspaper comments upon and 
cussions of criminal cases. His discussion is still perl 
the most syey one upon this phase of our subjec 


reads as if it had been written today.’ But while the pr 
lem is not new, the danger has increased. The reading 
newspapers has become more general, the communicat 


of information swifter and more effective 

It is unnecessary here to analyze in det: 
of improper newspaper comments upon civil ; 
trials. We have become accustomed to “sob” 
pared by newspapers for attractive looking i 
kill their husbands or their lovers. Improper comments 
spectacular criminal cases begin with the commission of 
crime and end only with the execution of the sentence 
the accused, if the trial results in conviction Newspa 
in all our larger cities contain elaborate details of c1 
comments upon the merits of the case, and detailed pres 
tations of hearsay evidence. Newspapers frequently 
ticipate in or interfere with the detection of crimes 
as newspaper readers, usually receive in advance of gr 
jury action the details of what the grand jury is likely) 
do, and we often know in advance of the court how 
are going to divide. In some cases there are intervie 
with members of the grand jury and the jury. In importa 
or spectacular cases newspaper comment creates a genet 
atmosphere destructive of impartiality of trial. Such « 
ment and discussion necessarily influences jury action ev« 
though the members of the jury may not actually see 
newspaper comments themselves. 

Over against the evils of such newspaper comment 
must, however, be set certain advantages. Newspapers 
many of our American cities have forced action by t! 
police and by the prosecuting attorneys, when with 
newspaper pressure effective action would probably 1 
have been taken. Newspapers have often, in the absence 
effective official action, themselves taken steps to bri 
about or to force judicial action. But the disadvantages 
newspaper comment are probably greater than its adva 
tages. Detailed accounts of crime frequently lead to the 
repetition of criminal acts. So-called crime waves are ofter 
either created by newspapers or are the figments of news 
paper imagination. 

What is nossible under these conditions? Freedom 
the press must not be impaired. The spectacular and 
usual will always be news, and will be reported when | 
usual, though important, is disregarded. This is hum 
nature and will always be reflected in the newspapers 
is hoped and expected that newspapers will come to report 
current judicial decisions as of importance in themselves 
and to discuss more fully than heretofore the techni 
aspects of judicial administration and of legislation. B 
this is not the problem T am now discussing. Nor are the 
legal limits of permissible comment by newspapers here 
under discussion. The question in which we are now inter 
ested is that of policy. The immediate issue is, how 
control the discussion of the spectacular and unusual s 
as to unite the newspapers and the bar in support of 
more efficient administration of justice 

Normal cases make no difficulty. Divorces are unfort 
nately now the normal thing, and cause little imprope: 
comment, unless the parties are prorainent, or the circur 
stances unusual. The same is true of criminal cases. D 
vorce cases and criminal cases present perhaps the moré 
serious problems. Cases in which newspaper comment n 
be improper are few in number, and on the whole there 
no great difficulty in the smaller commuhities. But in 
larger cities there are alwavs one or two cases in prost 
or in progress in which there is the spectacular or 
unusual. In spectacular and sensational cases. hoth 
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2 See 14 Criminal Law Towrnal, 550 (1892 More recent 
cussions of importance are Rome C. Brown. 56 American Law Rev 
514, particularly 580-539: and the address of Mr. Henry W Taft bef 
the Association of the Bar of the City of New York on May 1 
Mr. Taft's address is a general discussion with constructive su 
Honorable William H. Taft (now Chief Justice Taft) made $ 
comments upon trial by newspaper in an address before the Now York 
Constitutional Convention in 1915. 
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' ind criminal, the judge a the lawyers have become actors 
’ n a melodrama with a1 lience as broad as the publicity 
the trial. Such cases are not numerous, but in every 
great city one such ¢ it substantially all times under 
liscussion by the pre For this reason these spectacular 
ases are Of an importa it of proportion to their num- 
er. 
Ne wspaper con su cases ¢ ot be avoided 
nd such avoidance s not be attempte ‘B ut the char- 
ter of much oi ment in the larger cities has 
ven a wrong impress f justice impaired the efh 





ency of its administra 
ms or this condition ume may be apportioned somewhat 
ally to the newspaj the bench and the bar. Mr. 
lenry W. Taft has recently said that s have no tal- 
nt for exploitation tisement. | say that 


lawyer 
desire to 


any lawyers and judges have a talent for exploitation and 
ivertisement. Whil imerous in proportion to the 
hole number, they largely determine the newspaper and 

lic attitude t ministration of justice. Law- 





rs, judges are to a large extent 


nent upon judicial 


i nr ‘ . 
and prose ! gz om 





esponsible tor improper new 











ceedings. Without interviews with persons directly 
ncerned in the trial, the absence of publicity- 
eking on their part ise of newspaper comment 

uld “be much less s \s an excuse for judges and 
rosecuting attorneys lways the argument that 
they must have advert g in order to be re-elected, and 
innot afford to offend the newspapers. Perhaps a certain 
mount of such public r lawyers, judges and prosecut- 
ng officers is legitimat it to a large extent the bench 
nd the bar are responsible for what we have criticized in 
e newspapers. 

Lines of Progress 

This paper has outlir two problems: (a) the need 

co-operation between the bench and the bar in the im 
ovement of the administration of justice, and (b) the need 
r co-operation in meet immediate and pressing evil 
ccasioned by new scussion of unusual civil and 
riminal cases. The nee oth of these cases 1s for more 
ffective co-operation between the press and the bar. 

The immediate remedy for - yroper newspaper com- 
1ents upon unusual civil and criminal cases may be said 

to be in the hands of the bench oa the bar. Newspapers 
1ay be and have been punished for contempt of court in 
nmenting improperly judicial proceedings, while 
ch proceedings were gress. In some jurisdictions 
ere may be criminal statutes, upon the basis of which 
unishment may be im, 1 in a less summary fashion. 
ut the remedy is not t e found in the imposition of 
enalties, except in cas« very grave abuse. The dis- 
irment or discipline « yers who overstep the proper 
unds is also readily at hand, but it has been little used 
d is not likely t e used to any great extent in the 
iture. The lawyers and t idges have not used and are 
likely to use the s remedies at hand. 

The remedy tf newspaper comments upon 
vil and criminal cases me from other directions. 
he canons of legal et adopted by the American Bar 
\ssociation, and by most the other bar associations of 

country, contain the Ving provisions 

“Newspaper publications by a lawyer as to pending 
or anticipated litigation may inter a fair trial 
in the courts, and otherwise pr« dministra- 
tion of justice. Genet they are to be cx ondemned 
If the extreme circumstance f a particular case justify 










i statement to the publ t is unprofessional to make 
it anonymously An ex rte reference to the facts 
should not go beyond « tation from the records and 
papers on file in the t ut even in extreme cases 

t is better to avoi iny irte statement.’ 

No reference to t ! tion of judges to the news- 

ers appears in tl le of judicial ethics, pre- 
ed by a committe the distinguished Chief 
stice of the United St Supreme Court is chairman, 

ept as this subject is ly dealt with in the canon 
the avoidance of impr <3 

The Kansas ( é s for newspapers contains 

press provisions against certain newspaper practices in 
minal cases, and against press verdict slyly couched 
the news report.” Mu may be accomplished through 
3 For an ar s arge e Criminal 
tice in Cleveland, py 1 i F lat . 

4. For the text of the rez f the committee ial ethics 
¢ Journal of the American | Association, Vol. 2? p. 449. 
s report was referred to the section of tk \ rican Bar 
sociation for discussion ar suggestions (Jbid., 599-800 








canons of ethics adopted and observed by lawyers, judges 
and newspaper men. 


Mr. Henry W. Taft properly suggests that much may be 
gained by employing lawyers to report trials and decisions, 
and that a department in the great dailies devoted to judicial 
proceedings could be made interesting. It is true that the 
English newspapers devote much space to judicial pro- 
ceedings. Legally trained reporters are desirable. Mr. 
Taft's suggestion as to the possibility of separate legal 
departments in newspapers is worth considering, although 
such a separate department would not have so definite or 
so large a group of readers, in the beginning at least, as 
do the other newspaper departments. 

‘he immediate need is for organized co-operation be- 
tween the bench and the bar, through their national, state 
and local organizations, in the effort not only to correct 
present abuses, but to develop constructive methods otf 
improving the administration of justice. What has been 
said here about newspaper abuses should not be construed 
as a criticism of the newspapers, so much as a criticism 
of the bar and of its failure to propose co-operative effort 
in a field of essential importance both to the press and 
the bar.’ 

What we desire is some constructive means of uniting 
both the press and the bar in the meeting of present evils, 
and in hastening the day when every person shall obtain 
“right and justice, freely and without being obliged to 
purchase it, comp letely and without denial, promptly and 
without delay.” 


The discussion was taken up by Mr. Wilson M. 
Powell, of the New York City bar, first dipping into 
history to illustrate the fact that both press and bar 
had been at times heartily condemned by such distin- 
guished critics as Benjamin Franklin and Lord Dis- 
raeli. He then recited certain newspaper headlines as 
examples of the evil that the press may do in catering 
to the public’s love of sensation. 

On October 14, 1923, a New York Evening Post headline 
stated: “Strange Plot Near Exposure in Webb Case.” From 
the New York American the following selections are pertinent : 
October 5: “Married Webb to Get Escort.” Oct. 6: “Swears 
on Ten Bibles that He Never Uttered a Suggestion that She 
Make a Will.” “Nurse Swears She Overheard Man Named 
by Dying Patient.” “Meyer Promises Startling New Facts for 
Grand Jury.” “Plot Revealed as Webb Jury Plan Report.” 
“Jurors Believe Inside Facts Should Be Included in Their 
Summing Up.” On Oct. 12 the New York American pub- 
lished a headline: “Webb Mystery Near Clue, Arrest Close.” 
On Oct. 15 the headlines were: “Hidden Motive in Webb Mys- 
tery Near Light. Development of Immense Importance May 
Come Today.” On Oct. 20: “Sensation Promised in Report.” 

The grand jury deliberated from Oct. 2 to Oct. 9 and 
reported that Mrs. Webb died of natural causes and that there 
was no evidence of foul play. They concluded their state- 
ment with the following finding: 

“We therefore deem it our duty to say emphatically that all 
of these accusations are without the slightest foundation and 
we fully and completely exonerate Mr. Webb.” 


Other instances of objectionable headlines offered 
by the speaker were: 

“Dog Outwits Judge to Decide Rightful Master.” 
Rules Lady Can Bob Her Hair. 
Use Rouge.” . Without 


“Court 
Judge Moran Also Says Some 
question the improper and ill- 
advised, not to say inaccurate, newspaper articles have been a 
source of damage to innocent persons and a great aid at times 
in the bringing of improper suits. .. . 

That the press is beginning to realize the vast responsi- 
bility it carries and that something should be done whereby 
there is some control is well set forth in the preface of Mr. 
Casper Yost’s book entitled “The Principles of Journalism,” 
where he says: in speaking of the power of the press and its 
recent development : 

“Yet it is in fact so new that it is only now beginning to 
realize within itself that it is not a mere aggregation of indi 
viduals pursuing a common vocation, but an entity, whose 
rights must be guarded, whose integrity must be maintained, 
and whose responsibilities must be recognized by its individual 


parts 
Mr. Powell proceeded to the suggestion that news- 
paper writers should be required to pass an examina- 


5. Attention should be called to the fact that during the past year 
such a co-operation has been established in Chicago by a committee of 
Association. 


the Chicago Bar 
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tion conducted by representatives of their profession. 
He suggested that the press itself agitate for statutes 
to this effect in the several states so that writers and 
editors would become a select class operating under 
license of the state. The next step, he suggested, would 
be instituting grievance committees as means for 
enforcing ethical standards. 

In the informal discussion that followed Mr. Julius 
Henry Cohen adverted to the use of newspapers for 
their own advantage by lawyers seeking publicity, as a 
serious phase of the situation. He gave the weight of 
his opinion in favor of Mr. Powell’s proposal to pro- 
fessionalize the writers under statute and finally usked 
Mr. Yost to take to the American Society of News- 
paper Editors, of which he is president, the resolution 
which he submitted, and which was adopted as follows: 


Co-operation With Press Invited 


Reso.tvep: That it is the sense of this Confer- 
ence that the professions of law and of journalism have 
in common certain high duties of a public character, 
which can better be performed if the two professions 
are brought into closer official contact. Through 
mutual helpfulness, there can come about a better 
understanding of the functions of the two professions 
and the ethical conceptions which should govern the 
conduct of their members. To that end, be it 

Resotvep: That the Chairman be authorized to 
appoint a Committee of five on co-operation with the 
press, whose duties shall be to confer with the Ameri- 
can Society of Newspaper Editors, and with a Com- 
mittee of the Judicial Section, if one be appointed, and 
with any other committee of the press and the bar 
authorized to deal with this subject, such committee to 
report back at the next meeting of the Conference of 
Bar Association Delegates a program of co-operation 
between the Bar, the Bench and the Press. 

Mr. Simon Fleishman of Buffalo took the floor in 
defense of the administration of justice, which he 
called the best in any land. Thereupon, Dr. Williams 
said that Mr. Yost, in his criticisms, had referred only 
to criminal justice and had the support of the Ameri- 
can Bar Association Committee on Law Enforcement 
in his strictures. 

Mr. Wiliam V. Rooker, of Indianapolis, said that 
he had started his career at the age of eleven in a news- 
paper shop and had become in time reporter on metro- 
politan newspapers. He made a significant remark 
when he declared : 

I have had some experience with the quack judge and the 
quack lawyer, and that is all this is, simply a question of 
quackery in the profession. And along with it you have quack 
journals, The medical profession is trying to restrain quacks 
and I think it is making better headway than any other pro- 
fession. . . . Take some of these newspaper headlines that have 
been cited here. Such things sometimes originate with the 
court. They seem to want this publicity. There are lawyers 
who seem to want it. 

The session closed with a vote of thanks to the 
visiting newspaper men. The feeling was evident, and 
was freely expressed, that the occasion had served its 
purpose and that it would mark the beginning of prac- 
tical co-operation between press and bar in appropriate 
fields. 

For the evening session there was scheduled an 
address by Joseph A. Faurot, Police Commissioner of 
New York, on “The Technique of Proof by Finger- 
prints” and an address by Albert S. Osborn, of New 
York, on “Disputed Document Problems ( forgeries).” 
Unfortunately, the acute illness of Commissioner 


Faurot deprived the conference of his address. Mr 


Osborn’s address was principally a commentary on cer 
tain interesting documents which he presented with 
projector on a screen. 

On behalf of the Richland County (Ohio) Bar 
Association Secretary Harry F. Bell made an inspirin 
report showing how a small bar association can condu: 
interesting meetings and acquire a very desirab 
solidarity. 

The nominating committee reported and the offi 
cers already named were elected. A resolution wa 
adopted to the effect that the retiring chairman of th 
Conference should become for one year an honorary 
member of the Council. This resolution subsequent], 
received the approval of the American Bar Association 

On motion of Mr. Rooker a resolution was 
adopted providing for a committee of five to present 
to the state and local bar associations the matter o| 
creating a fund to meet the expense of printing and 
distributing the reports of the Conference meetings 
The committee is to collect information and report at 
the next meeting a plan for assembling and administer: 
ing such a fund. Informal addresses by Chairman 
Piatt, Chairman-elect Cohen, Vice Chairman-elect Mar 
vel and one of the new members of the Council, M: 
Wade Millis, concluded the session. 


Report of Committee on Judicial 
Selection 


To the Conference of Bar Association Delegates: 

The Committee on Judicial Selection has been give 
your mandate to report at this session with appropriate 
recemmendations “as to practical means” for the selec 
tion of fit judges—means calculated to serve as a basis 
for adoption on the part of the Bar Associations through 
out the country. 

Certain postulates we accept as basic. It is both the 
right and the duty of the Bar to act in this selective pro 
cess. The right springs from that inherent privilege which 
entitles one to demand that he who is chosen from his 
fellows to sit in judgment of the cause must needs bear 
worthily that distinction and meet four square the tra 
ditional tests of an exalted professional attainment. Bor: 
of this, society, in turn, has rightfully to require a recog 
nition and performance of the correlative obligation. That 
duty is fulfilled only when the Bar, offering for its aid 
and counsel, has registered in full measure its conception 
of judicial fitness founded, as it must be, upon a discern 
ment of those qualities of mind and heart, those traits oi 
poise and patience that mark in men the true judicial tem 
perament. To the extent that society accords recognition 
of this right and that the bar exerts its duty will results 
be achieved. 

Unfortunately, social and political conditions are not 
everywhere equally congenial to the development and 
growth of this selective process. The statutory laws gov 
erning judicial selection here invite and there repel bar ac 
tivity. It is not conceived to be within the purview o! 
this report to prescribe the ideal standards for those go\ 
erning laws. Yet this alone shall be said—that other things 
being equal the non-partisan principle of selection is to be 
preferred to the partisan, but that no method can succee 
unless definite responsibility is somewhere made to res! 
upon the legally constituted selecting power. The mor: 
completely and the more openly this responsibility can b¢ 
placed, the more scrupulously will the selecting power re 
spond to the higher ideal. It is this that speaks forcib! 
for judicial appointment as opposed to judicial election, o: 
if there be adopted the system of election, then for th 
open convention as opposed to the boss-ridden primar) 
or if through either convention or primary, then unde: 
those conditions that make possible the selection of jud 
cial candidates apart from the political candidates gene! 
ally. Indeed, were it possible to accomplish but a sing 
reform in the laws of election of the several states, th 
which would provide for the separate selection of judicia 
candidates would stand out as the most potent factor for 
good. It would concentrate the public mind upon the el 
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ment of judicial fitness alone and as a consequence bring 
to the fore the recommendations of the Bar. 


Thus are the activities of the Bar Associations in the 
respective communities necessarily madé to depend upon 
varying conditions. Matters of local policy are often a 
prime consideration Political organizations frequently 
must be reckoned v and their prerogatives scrupulously 
recognized if practical results are to be attained. So, too, 
urban centers and their Bars are confronted with problems 
of judicial selection of a character somewhat different from 
those that obtain in the smaller communities. And yet 
ut of the crucible xperiment and experience have de- 
veloped standard ty; of Bar activity readily adaptable 
to conditions everywher« These we consider, and, first 
judicial selection in t states wherein obtains the system 
of election. 

At the outset let it be 
scheme of judicial selecti 


Dn 


y 


said that whatever be the 
mn operative in any particular state 


it becomes of prime portance that every Bar Associ- 
ation establish by definite provision a standing committee 
clothed with the power to initiate action on the part of 
the Bar in this selective process. Indeed, it is this local 
Committee on Judicial Selection, howsoever constituted or 
created, that operates as the chief functioning agency. 


Though its powers 1 é so curtailed, its existence 


is wholly essential 


ever 


Three Types of Associations 


extent and of the func- 
Committee, it is possible to classify 
ur Associations in the states provid- 
ing for judicial election into three distinct types or groups: 

First: Those Associations wherein the recommenda- 
tions of the Judiciary Committee become in practical effect 
the selection of the Bar Association that creates it. 

Second: Those wherein the selection of judicial candi- 
made through a plebiscite of the Bar Association 
eaving to the Judiciary Committee merely the function 
f initiating or supervising action. 

Third: Those wherein the Bar plebiscite obtains and 
vet wherein the Judiciary Committee is clothed with the 


duty either of coll rmation concerning candidates 


As depending upon the 
tions of this Judicia 
the activities of the 


scope 


ry 
B 


dates is 
| 








for submission to the members of the Association or fur- 
ther, indeed, of adding to this information the Committee’s 
own definite recon tions as to merit. 





The first of these S we may denominate the “New 
York Plan.” It is that type adopted both by the Associa- 
tion of the Bar of the City of New York and by the “New 
York County Lawyers’ Association. Each has its Commit- 


tee on the Judiciary and in each case the duty devolves 
upon the Committee refully to consider the fitness of 
candidates nominated proposed to be nominated for 
election and with the duty specially enjoined to confer 
with organizations or with committees and conventions 
holding the power of selection. In the one Association the 
Committee reports its recommendations in turn to that As- 
sociation for such action in respect to candidates as the As- 
sociation might deem isable, which recommendations, 
however, have been practically always approved and en- 
dorsed by the Association. In the other Association the 


to the Board of 
ereon as the Board may deem 
ere taken a plebiscite of the Bar. 
such a system must in the first 


ommendations 
+} 


Committee reports “its 

Directors for such a 

advisable.” In neit! 
Clearly, the efficacy of 


eT sf 


place rest upon the pe veness of the Committee’s recom- 
mendations A colorless message to the public carries 
with it little, if any, weight. It may enable the electorate 
to eliminate the unfit, but it would furnish absolutely no 
guide to the selection of those of outstanding qualifications. 


In the second place, the efficacy of the New York plan 
must in any case depend upon the caliber and character 
of the Committee’s personnel. The task of such a Com- 
mittee in passing virtually final judgment upon one’s fel- 


lows in the profession is both difficult and delicate. Its 
performance often requires rare discrimination. Its exer- 
cise always demands resolute purpose and courageous exe- 
cution. Fortunately th 


e Bar of New York has been repre- 
by men of the highest attainments 
in the profession whose recommendations bear the stamp 
of sincere and unbiased judgment. The success of the 
plan in the City of New York must be attributed essen- 
tially to this fact. 

Of a somewhat similar, yet modified, character is the 
plan provided for by the governing laws of the Law Asso- 
ciation of Philadelphia. There, selection rests primarily 
with the Committee which may in its own discretion and 


sented in this regard 


upon its own initiative call a meeting of the Association, 
and this body, in turn, may then determine whether the 
occasion is such as to require its action. In the event such 
action is considered advisable then at an adjourned meet- 
ing of the Association ballots are submitted containing the 
names of candidates “proposed by the Committee and also 
of candidates nominated by petition of at least fifty mem- 
bers of the Association,” whereupon, subject to definite 
regulations, a vote is taken and the candidates thus chosen 
by two-thirds of the members present are deemed to be 
“the candidates of the Association.” It will thus be ob 
served that the expression of choice on the part of the 
Association as a whole is conditioned in the first instance 
upon the will of the designated Committee. 


An Objection to the “New York Plan.” 


Manifestly, the outstanding objection to this type of 
functioning is its undemocratic character, and hence the 
power for evil that is lodged in the few. This cannot be 
denied. And yet its justification lies in the fact that the 
plebiscite of a Bar as populous as that of the City of New 
York, or, indeed, of the City of Philadelphia, might under 
no conditions reflect the better judgment of its members. 
In many cases the candidates themselves are wholly un- 
known to most of the Bar and thus it may well be urged 
that the result of the Bar primary would scarcely afford 
a safe critericn for the voters at large. Indeed, as we shall 
later see, it is a most significant fact that the larger the 
Bar the greater the reliance placed upon the Judiciary 
Committee of the Association and the more extensive be- 
comes the scope of its functions; per contra the less popu 
lous the Bar the greater is the force attached to the Bar 
plebiscite, unaided in some instances by the Judiciary Com 
mittee, aided in others more or less according as the Bar 
may rquire of the Committee information or even recom 
mendation concerning the fitness of the candidates. The 
“New York Plan” typifies the First. We now observe 
those instances of the Second Group wherein at the other ex 
treme the plebiscite of the Bar becomes controlling. 

Here the Associations of Detroit, St. Louis and Los 
Angeles are outstanding examples. Under the direction 
and supervision of a designated Committee printed ballots 
are prepared, mailed to the members of the Bar or Bar 
Association, who return their votes by post enclosed within 
envelopes intended to assure their secrecy, or else, as the 
case may be, the ballots are deposited within the hours 
named in a locked ballot box and the proceedings con 
ducted in a manner not unlike the official election. The 
ballots are likewise counted by the Committee and the 
result announced. 

Experience has demonstrated varying degrees of suc- 
cess of this system. Its advocates point to the fact that 
the thoroughly democratic character of this plebiscite must 
of necessity appeal to the electorate as reflecting the de- 
liberate composite judgment of the Bar. On the other 
hand, here and there, notably in the larger associations, 
comes the demand for the endorsement of candidates by 
Committee. But here again the occasion for the demand 
lies in the unwieldy size of the Bar and the lack of ac- 
quaintance that the members might have with the candi- 
dates for selection. A minority report to the Los Angeles 
Association, an organization of the Bar embracing the 
whole of Los Angeles County, has recently brought this 
question to the fore. There the report advocated recom- 
mendations as to candidates by a Committee consisting of 
the president and ex-presidents of the Association, or, in 
lieu thereof, by that Committee acting in conjunction with 
committeemen selected by the vote of the membership. 


Cleveland and Chicago Plans 


Finally, we point to the Cleveland and to the Chicago 
Bar Associations as typifying the Third Group of our 
classification and as bringing to this phase of the problem 
very happy suggestions in the effort properly to blend the 
functions of the Committee with the referendum powers of 
the Association as a whole. In both Associations the pleb- 
iscite of the Bar is retained and yet in each the designated 
Commitiee is made to exercise duties important and helpful 
in the selective process. In the Cleveland Association the 
Committee is required to collect biographical data of the 
candidates and furnish these for the use and information of 
the members. Pertinent questionnaires are prepared and 
submitted to the candidate, which when answered serve as 
the basis for the printed pamphlet which is posted with 
the referendum ballot. The recent success experienced bv 
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that Association in the case of judges of the Municipal 
Court would stress the wisdom of the system in vogue 

The plan adopted by the Chicago Bar Association dif- 
fers only in degree. It accords to the Judiciary Commit- 
tee even more enlarged functions, by virtue of which the 
power and duty reside not only to furnish information 
concerning candidates but also to sonmeneenil Based 
upon the report thus filed a vote of the membership is 
taken. Here are preserved in large measure the best fea 
tures of each group, a definite expression from the Com- 
mittee, a referendum choice by the Association and yet 
with it all an elimination of tl mnable elements 
usually attendant upon the plebiscite in the very large as 
sociations. With a membership of exceptional proportions, 
the Chicago Bar Association has thus not abandoned the 
plebiscite, while at the same time it has utilized the func 
tions of its Committee quite as liberally as obtains under 
the “New York Plan.” Prior to the Bar primary the Com- 
mittee secures exhaustive information concerning the can 
didate, publishes a booklet giving a brief biography, like 
wise displaying his picture, and concludes with a recom 
mendation characterizing the candidate as either “qualified,” 
“fairly well qualified,” “well qualified,” “exceptionally well 
qualified,” or as “unqualified” or “unfit.” Again, after the 
nomination and prior to election the Committee publishes 
another pamphlet with its estimates or qualifications once 
more recorded. While the electorate has not always re 
sponded to the recommendations of the Association, never 
theless the successes achieved bear evidence of the possi 
bilities of this system of selection. The virtue of ~ plan 





10se object 


further lies in the elastic powers of the “Committ on 
Candidates” and in the reasonable assurance of the Einteee 
of its personnel, consisting, as it does, of nine members 


“preferably former presidents of the Association.” 
The Convention and General Primary 


In this connection it must be observed that in those 
states where the convention system obtains there is, of 
course, less occasion to require action on the part of the 
Association as a whole and a correspondingly greater 
requirement for the exercise of discretionary functions 
on the part of the Judiciary Committee than under the sys 
tem of the general primary; however, even under the 
convention system after the party nominations may have 
been made the problem of the method and manner of se 
lection by the Association again presents itself. On the 
other hand, the problem becomes the more involved in the 
states of the general primary by virtue of the very fact 
that the occasions for registering choice are the more fre- 
quent. There it would seem three possible stages exist 
wherein the voice of the Association may be heard; First, 
the pre-filing date; second, the pre-primary date and third, 
the pre-election. These stages require a moment’s con 
sideration. 

It will readily be appreciated that it is quite as impor 
tant a function for the Bar Association in the first in 
stance to induce fit candidates to file for nomination as it 
is to aid in their selection thereafter. Without adequate 
material from which to choose, the incentive for selection 
is lost. And here lies an portant phase of the problem. 
For it is essentially true that there are those of the finest 
judicial temperament and yet of the finer sensibilities who 
hesitate to lend themselves to the scramble of the general 
primary unless, indeed, they first have the reasonable as- 
surance that they will receive the endorsement of their 
fellows, and this, of course, in advance of the filing date 
To conduct a bar primary for this purpose would be to 
encumber the machinery i yon d measure and serve to wear 
out the patience of the Bar. Clearly it would seem that 
the function of thus inducing able candidates to lend their 
names and of giving to them at ist the comfort of 
encouraging support should belong to the Judiciary or like 
committee of the Association. On at least one occasion in 
the course of the activities of the St. Louis Bar Associa- 
tion, which functions through a Democratic Candidates 
Committee and a Republican Candidates’ Committee, the 
former Committee called a convention of democratic law- 
yers in advance of the filing date and named the candi- 
dates whom the convention pledged itself to support in the 
plebiscite of the bar scheduled before the date of the gen- 
eral primary. In this way those candidates had reason- 
able assurance prior to their filing that_they would receive 
the approval of their fellows in the Bar plebiscite prior 
to the holding of the general primary. Aside from this 
character of procedure, however, a tactful and resourceful 
Judiciary Committee can undoubtedly do much towards 














bringing about a well defined sentiment calculated t 
duce able men to lend their names for filing. 


Difficulties of Problem. 


The time for filing under the state primary law hav 
passed, there yet remains the selective periods ante-datins 
the general primary and thereafter the general electio 
The Bar Association may content itself by r: 
recommendations to the general primary, or omitting tl 
to the general election alone. On the other hand, it ma 
extend its activities by expressing its choice on both occa 
sions. Further, it may in either case approve the precis« 
number of candidates to be selected by the electorate, or 
by approving a greater number, leave a margin for che 
to the general suffrage. Finally, the Association may vote 
irrespective of partisan designation or else, by analogy to 
the statutory system obtaining, express itself upon sep 
arate party tickets. Perhaps the systems adopted respec 
tively by the Detroit, the Chicago and the St. Louis As 
sociations would serve to typify these several features of 





ricting it 


Bar activity. 

The Detroit plan contemplates that in making rec 
ommendations prior to the general primary each member 
of the Association, irrespective of party affiliations, must 
cast his vote “for as many candidates as there are vacan 
cies or places to be filled.” This plan would well serve the 
purpose but for the fact that some of the candidates ap 
proved might fail of nomination in the gener 
with the result that the Association is placed in the em 





primar\ 
primary 


barrassing position of having recommended a less num 
ber of candidates than there are vacancies to be filled 
Indeed, this was precisely the experience of the Detroit 


Bar Association, which at one time induced a change i 
policy by which double the number of candidates was rex 


ommended as there were vacancies existing. This in turr 
proved impractical since there might well be such a dearth 
of good material as to result in the approval of indifferent 


candidates along with those of superior merit, rf us offering 
to the electorate, to Say the least 4 2 colorless recommenda 
tion. Chicago seeks to solve the pos st by conducting 
two bar primaries, the one before the general primary, 





other prior to the election. In the pre-primary primary 
the candidates are classified according to party and eacl 
member of the Association, irrespective of party affiliation, 





is requested to vote for any number of Republican candi 
dates, not exceeding the number to be elected, and to vote 
for the Democratic candidates in like manner. In tl 
primary held after the nominations at the general prim 
each member is required to make up a ticket among ¢ 

candidates of all parties and vote for the exact number of 
candidates to be elected, It is the merit of this plan that 
it offers to the electorate both at the general primary and 











at the general election a definite guide tor acti ig 
possible for the voter to adopt the re mmendations of 
he Association on each occasion and never resulting the 


1 


yar approval of a less number of candidates 
voted upon. On the other hand, the system must meet the 
charge that it may too greatly burden the machinery of 


t i! 
I than that to be 


the Association and too seriously challenge the interest of 
its members by requiring the conduct of two separate and 
distinct primasies for the ultimate selection of candidates 
Che St. Louis plan eliminates the two primary system but 
retains in a measure only the advantage that comes from 
the recommendation of the same number of candidates 


as vacancies to be filled. There, following tl 


analogy ol 
the state primary system, the members of the | 








their ballots upon partisan lines only, the Republican and 
the Democratic lawyers voting for the candidates } 
respective tickets This primary of the Bar is 

one held and takes place in advance of the get 

mary. Thus while the voter is given a definite 

polls of the general primary, he is afforded no furt! ! 
eosagies in the event that he would seek to choose witl 


out party discrimination the best material from the list ol 
nominees on both tickets, all of whom presumably mi 
have received the approval of the Bar. In other word 








while he is given a selective list, it might not be a 
ferred list. And yet the St. Louis plan has the meri 
logic. It is partisan because the system of election 
partisan, and thus takes cognizance of the practical advar 
tage to be gained from a recognition of political 
cleavage. 
Should Encourage Fit Candidates 
U nquestionab yly in each community there are con s 
loca) significance that necessarily influence in the adop 
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of ways and me the part of the respective As- 
ciations. But with l remains true that every As- 
ciation speaking through a plebiscite must square with 
ertain principles of select It should recognize the duty, 
first, to induce fit candidates to file. Thereafter, consistent 
vith simplicity of pr dure and-consistent, too, with the 
State laws of election, it must give to the voter both at the 
general primary and at the general election a list of candi- 
dates that in each inst e expresses the choice of the Bar 
to the exact number e vacancies to be filled upon the 
ticket to be submitted to the voter at the polls. 

Rules and regulations governing the conduct of the 
ar primary in general nform to type Provision must, 
f course, be made for t secrecy of the ballot. So, too, 
there must be left 1 ibt as to whether it be a plu- 
rality or a majority or perhaps a two-thirds vote that is in 
iny case to determine And more important than this, the 
extent of this right of suffrage in the primary of the bar 
requires prime consider Chere are those Associations 
that would extend the ple scite to the Bar generally, irre- 
spective of members! the respective Associations. 
his, upon the principle that otherwise the vote would 
bear the stigma of arist and would not be accepted 
by the public as reflecting the composite expression of 
the Bar as a whole On the other hand, the prevailing 
iew seems to be that membership in the Bar Association 
is or ought to be the criterion; for since it is the Associa- 
tion that conducts the primary, it becomes the responsible 
igency and as sucl 1 retain the power of discipline. 
lo our mind this posit s unassailable, and yet to give 
t more of potency it 1 t be added that every Bar Associ- 


ition should so adjust its privilege of membership that no 


his financial 


reputable lawyer need e excluded ecause 
nability to respond. It is only in this way that a true de- 
iocracy of choice may | maintaine 


Soliciting Votes 


Finally, there has nifested itself an attendant evil 


n the conduct of the primary of the bar that must be 
fought with unrelentir We refer to the practice 
sometimes indulged it the part of candidates in solicit- 
ing votes of their fel awyers directly or through the 
medium of their friends. Not only is such conduct unbe- 
coming in dignity but it quickly degenerates into the appeal 
for votes based not upon considerations of merit or judicial 
fitness but rather upon the score of friendship alone. It 
thus would establish a selection which it is the very 
purpose of the bar primary to remove. It is inherently 
pposed to the entire + etre of the system itself. 
his practice must be met the pronounced sentiment 
of the bar lo crystallize sentiment it is but necessary 
that attention be directe At a recent bar primary held 
by the St. Louis Bar Association there was appended to 
the announcement of the governing rules a resolution of 


the Committee on Legal Ethics to the effect that “solicita- 


tion of votes for en nent either by the candidate or 
friends of the candidate or a committee was undesirable 
and would be disappr by the officials in charge. 
Clearly, a reference to this possible character of discipline 
should prove efficaciou 

This completion of r survey of the possible scope of 
activities of the Bar Ass ition in the selection of judi 


cial candidates unde 
concluding observati« that the 
tioning lies at som« 
assigned to the Judiciary 
of the power i 


system of election prompts the 
he legitimate field of func- 
range of the duties 
mmittee on the one hand and 


retained through the plebiscite on the other 
Whether the size and mplex of the bar be such as to 
suggest the untram1 i 


é functions of the 
Committee, as the one xtreme bar be of 


within the 


unrestricted 


whether the 


sach homogenous character as prompt selection through 
the medium of the plebiscite alone with no more than 
nominal duties residing in the Committee, as the other ex- 
treme, it must be true that in the adaptation of a standard 
type that system is preferable wherein it becomes practi- 


cable to adopt the plebiscite of the bar as the essential 
basis of selection and with it to so mould the powers and 
duties of the Committee as would square the more ade- 
quately with the require ditions. This is 


ts of local cor 
of an American 
applicati becomes feasible 
system is of any potency unless 
of the public 
ason would 


but to suggest 
wheresoever its 

But no 
bar commands the respons« 
demonstrated and sound re 
conduct on the 


the apy principle 
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We here record but briefly our observa 
tions of the outstanding duties of the Bar in this regard: 


How Cleveland Bar Succeeded 


public support 


First: Once that the judicial selection has been made 
it remains for the Bar to become the militant sponsor of 
its candidates at the polls. Anything short of this is to 
leave the duty but half done. An aggressive campaign con- 
ducted, of course, with dignity and tact would spell suc- 
cess where otherwise failure would follow. To this end 
an efficient organization is the first essential and out of it 
to come the collection of funds judiciously employed in 
fostering a well directed publicity. We here commend for 
your attention the active and successful campaign but re- 
cently conducted by the Cleveland Bar Association in the 
interest of its candidates for judges of the Municipal Court. 
Contributions were solicited from members of the Bar by 
the committee in charge and disbursed in the most effective 


manner possible. In its report made following the 
election, that committee outlined its campaign of pub- 
licity. This we here offer in its substance as a sug- 


gested basis for general adoption: 

(a) Advertisements were inserted in newspapers hav- 
ing a varied character of circulation. 

(b) Some seventy-five local organizations were com- 
municated with and their interest and assistance solicited. 

(c) Editorial approval was had in the leading news- 
papers of the City. 

(d) 15,000 letters were mailed by the Committee to 
the members of the Chamber of Commerce and kindred or- 
ganizations. 

(e) Lawyers were requested to address and mail 
fifty personal letters, each, to their friends and clients. In 
addition a multigraphed form of letter was furnished to va 
rious lawyers for their use. 

(f) 325,000 campaign cards were distributed. 
were delivered to lawyers to be enclosed in their 
mail and likewise to 475 factories in the City. 

(g) 4,500 placards were posted and distributed. 

(h) A speakers’ bureau was established with thirty 
members of the bar enrolled for service. 

(i) Approximately 200 of the younger members of the 
bar responded to the call for workers at the precincts on 
election day. 


They 
local 


The report of the Committee then concluded with 
the following pertinent observations: 
“Your Committee throughout the campaign merely 


advised the people that the candidates selected by the As- 
sociation were qualified and capable men, and we were 
frank to admit that there were candidates other than those 
endorsed who also were qualified, but your Committee took 
the position that with not enough judicial offices for all the 
capable aspirants, the electors could do more effective work 
at the polls by suporting the nine qualified candidates of the 
Cleveland Bar Association than they could by scattering 
their votes among the larger list.” 


Bar Must Seek Support 


Second: The Bar must maintain and foster an active 
contact with the lay organizations of the community. The 
more immediate practical advantage to be derived from 
an intimate touch with the local political organizations is 
perfectly apparent. It is a paramount political duty of the 
lawyer citizen to see to it that his party Committee declare 
only for those judicial aspirants who have received the ap- 
proval of the bar. This is not only good ethics—it is good 
politics. For, so long as it remains true that a principle 
inherently right is destined to prevail over that which is 
wrong, so long will that political party that adopts it have 
a better claim for ascendancy than the party that rejects 
it. It is then the lawyer’s part to establish an identifica- 
tion with the organization that wields the political power. 
And so as to organizations generally—the voice of the Bar 
will be the more readily heard and answered according as 
its leaders become the spokesmen in the various civic and 
community activities. 

Third: The Bar Association must by direct means 
exert its efforts consistently and persistently to bring home 
to the people the necessity for maintaining the highest 
character of judiciary. The people must be aroused from 
a lethargy, but the stimulus must be applied not spasmod- 
ically on the very days of nomination or election but ever 
and always with a force intended to impress indelibly 
the public mind. With crime rampant no time could be 
more opportune for this appeal. It is the personnel of the 
judiciary rather than the legislative enactment that chal- 
lenges the criminal. It is the efficient administration of 
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justice that is after all the prime guaranty of justice itself 
This the people must be told and told again. 

Fourth: Back of all these there rests a duty more 
fundamental, a task more exalted. We refer to the crea- 
tion of a higher standard for the Bar itself. It is, after 
all, the level of the Bar that must determine the plane of 
the judiciary. The selective process will invariably reflect 
the character and type of those who make the selection. 
And so, too, if we are to expect a manifestation of faith 
and reliance on the part of the public in our offer of —- 
dates for the Bench we must ourselves have established ; 
worthiness to the ideals of the profession. 

The efforts of the American Bar Association—of this 
Conference, indeed—will bear their fruit none too soon. The 
educational and moral tests applied to the lawyer appren 
tice of today will measure the masters of tomorrow. It is 
there that lies the hope of the Bench and the Bar, and, for 
all that, of the country itself. 


Entire Bar Should Unite 


Fifth: Finally, the effectiveness of judicial selection on 
the part of the Bar must of necessity depend upon the 
force of the organization behind it. And here is measured 
the potency of the appeal for a unified organization of the 
Bar. Here, in itself, is a justification for the plea of a 
Federalization of the Bar or some such character of reor- 
ganization that would assure both the strength that comes 
from numbers and the force that emanates from united ef- 
fort locally and nationally. Upon such a plan, too, there 
could be founded a system of judicial selection capable of 
consistent adoption not only by the urban centers but by 
the communities at large and made applicable to the ju- 
diciary throughout, whether of appellate or of original 
jurisdiction. 

It is obvious that while our attention has been di- 
rected to the process of judicial selection in vogue in those 
jurisdictions wherein the system of election obtains, never- 
theless to some extent at least many of the observations 
here made apply in like measure to the system of judicial 
appointment. One consideration, however, is outstanding 
It is the Judiciary Committee that here becomes the essen- 
tially important factor in the selective process. Indeed, 
is the rare exception that the poll of the bar is taken as 
an aid to the appointing power. The right and duty to rec 
ommend rest primarily with the Committee of the Associ- 
ation which is given a latitude of action and a scope of 
discretion calculated to invite rather than to repel execu- 
tive co-operation. Such is the practice of the Massachu- 
setts Bar Association, the Bar Association of the City of 
Boston, as well, indeed, as of those other Associations func- 
tioning in those States wherein the appointive system does 
not obtain but where appointment by the executive is oc- 
casioned by reason of the existence of a vacancy in the ju- 
dicial office. On the other hand, in Missouri, for example, 
when very recently the Governor of the State was called 
upon to fill a vacancy in one of the Circuit Courts of St. 
Louis a poll of the Bar was taken by the St. Louis Bar 
Association for the selection of three names for the con- 
sideration of the appointive power. 


Bar’s Duty Under Appointive System 


It is difficult to commend any well defined practice for 
the Bar Association in such cases. As a matter of fact no 
hard and fast rule of selection should be adopted. As indi- 
cated, experience has sanctioned unrestricted powers of 
the Committee. In those jurisdictions where the appoint- 
ive system has become the recognized policy of State it is 
but natural and logical that the plebiscite of the bar should 
be avoided. The executive prerogative would welcome 
suggestions from representatives of the bar whereas it 
would resent a plebiscite as being wholly inconsistent with 
the very principle of appointment itself. It would seem, 
therefore, generally desirable that while the Committee be 
given the power of recommendation, nevertheless, there 
be held in reserve the right to submit the Committee re- 
port to the referendum of the Bar in the event that such 
is deemed feasible by the president or by some other re- 
sponsible official or officials of the Association. The Law 
Association of Philadelphia, as in the case of judicial elec- 
tion noted hereinabove, so in the case of judicial appoint- 
ment, has made provision in its by-laws by which a refer- 
endum of the Association may be taken for the purpose of 
registering a choice as between candidates named by the 
Committee and those named by a petition of fifty members 
of the Association. But the right to initiate this referen- 
dum rests solely with the Committee. The Bar Association 
of Baltimore City has met this problem recently. For some 


time the by-laws of that Association had provided for a spx 

cial committee consisting of the president and the ex-pres 

dents, and empowered to act in cases both of appointment 
and election of judicial candidates, with further provisi: 

that if the special committee deemed it expedient that an 

iction be taken by the Association then the president should 
‘call a special meeting to consider the subject togethe 
with any recommendations which the Committee ma 
make. It had been the invariable practice for the Commit 
tee to act upon its initiative alone. Only several months 
ago the Association adopted an amendment to its by laws 
whereby the Committee, consisting now of six members ap 
pointed by the president, is required to report its findings 
and recommendations as to the “character, ability and gen 
eral qualifications of each available person” to the pres 

dent, who is required to publish such report unless he in 
his own discretion “shall deem it advisable to lay the re- 
port before a meeting of the Association.” This Amend- 
ment in thus shifting the power to call for action on the 
part of the Association from the Committee that makes the 
recommendations to some other responsible representative 
goes far, it would seem, towards the solution of a vital 
problem 





Advising the President 


There is still another provision incorporated in the 
amended by-laws of the Baltimore Association which sig 
nificantly portends the trend of thought. The sphere of ac 
tion is made to extend to the Federal Judiciary. This is 
but a natural and logical course of development. If the 
principle of bar selection is right within the State, it is 
right within the nation—the more so, indeed, if made t 
serve a more exalted purpose. It is not to be countenanced 
to be sure, that there be the least of obtrusion upon this 
presidential power and prerogative, but it must be true tha 
there lie here the possibilities for helpful suggestion which 
unquestionably would serve well when occasion should de 
mand. More than this, with the Bar Association func 
tioning consistently upon the basis of accredited systems of 
selection, it is fair to predict that their recommendations 
will be both eagerly sought and zealously respected 

The duty of the Bar is therefor@ clear. In the Canons 
of Ethics adopted by the American Bar Association in 1908 
there appears under the caption “Selection of Judges” this 
significant provision: 

“It is the duty of the Bar to endeavor to prevent po- 
litical considerations from out-weighing judicial fitness in 
the selection of judges. It should protest earnestly and 
actively against the appointment or election of those who 
are unsuitable for the Bench; it should strive to have ele- 
vated thereto only those willing to forego other employ- 
ments, of a business, political or other character, which 
may embarrass their free and fair consideration of ques 
tions before them for decision. The aspiration of lawyers 
for judicial position should be governed by an impartial es 
timate of their ability to add honor to the office and not 
by a desire for the distinction the position may bring to 
themselves.” 

If this exalted expression of purpose is to mean more 
than a mere platitude then it must be given the impetus 
for execution. The machinery for effectuating the end 
declared must here and now be established. Accredited 
systems of judicial selection proved by the test of experi 
ence should be noted and observed. Imperfections here 
should be made to serve to caution a course of conduct 
there. Data should be compiled, arranged and made ac- 
cessible to those that may require it. The adoption of sys 
tems suited to local conditions should be actively encour 
aged and furthered in all communities and sections, and 
consistent means of judicial selection established in lieu 
of sporadic efforts. Finally, there should be made avail- 
ible to the local associations the force and prestige of the 
(American Bar, and thus to afford a public assurance that 
this is but another step of the national association intended 
to elevate the standards of the profession. 

Accordingly, it is recommended by your Committee 
that there be established a standing Committee of the Con 
ference of Bar Association Delegates to be known as the 
“Committee on Judicial Selection” and with the functions 
contemplated by this report. 

Respectfully submitted, 
Philadelphia, Pa., July 7, 1924. 
Irvin V. Barto, Chairman 
Jerrerson P. CHANDLER, 
Stewart HANLEY, 
Amos C. MILLER 
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such a force were made use of in the matter of securing th 
enactment of legislation giving the Federal judiciary rule 
making powers, opposition would soon disappear 


Your Committee's Chairman is also gratified by the 
progress made in the matter of State Bar organization ir 
other states. 

The Bar Association of Tennessee, which I had the 


subject in 1922, reports that a bill 
Legislature convening January, 
appointed to urge 


honor to address on the 
will be introduced in the 
1925, supported by a special committee 
its passage. 

In Oklahoma a similar bill passed the 
reached the House too late for consideration. 

The Minnesota Bar Association reports that while the 
bill originally introduced in its Legislature met with effe« 
tive opposition, a new bill has been drawn satisfactory t 


Senate, but 


some of the objectors, and will be presented at the next 
session 

[The Michigan Bar Association has twice voted in favor 

such an act; one bill submitted by it passed the House 


ind another effort will be made at the session oO 


the Legislature 
The Florida Senate has passed a similar act 
ur sessions of the Legislature, but each time it 
account of the press of 
will make another attempt to se 
coming session of the Legislature 


coming 


at each 

failed of 
massage in the House on business 
But the Bar Association 
passage at the 





State Bar Association's committee on 


Arkansas 


his subject will report at its 1925 meeting, and the Secr« 
tary says, in answer to my inquiry, “We are interested.” 
Che subject is to be presented at the next session ot 

e South Carolina State Bar Association. 
This is not a full report of what has been done in the 


Associations throughout the country, and while your 
airman regrets his inability to make a com 
very much gratified by the progress actu- 
past year and the progress in various 
prior reports; he submits this brief 
tatement to the Conferences because he wishes it to know 
lat we are on our way, and that slowly but surely the 
Bar Associations of the several states are securing legisla 
tion transforming them into self-governing bodies politic, 
ncluding all members of their respective bars, and provided 
vith funds necessary to carry on their work in a more ef 
fective way than would otherwise be possible. I venture 
predict that the time will come, and through the efforts 
this Conference, when every State Bar will be organized 
this same manner, with the result that the American 
tar as a whole will be the equal of, if not the superior to, 
ny other in the world. In this connection it must be re 
membered that we have what are universally admitted to be 
the best legal educational facilities, and we have, I venture 
to say, the best human material. Give the bars of our re- 
spective states powers of organization and government, and 


Bar 
Committee’s Cl 
plete report, he is 
lly made during the 


states referred to in 


ve will, through our superiority in facilities for legal educa 
tion, and the excellence of our human material evolve an 
\merican Bar of which the nation as a whole may well be 
roud 

Your Committee’s Chairman has noted with interest 


ind pleasure the efforts made by certain State Bar Asso- 
ciations to increase their membership by co-ordinating the 
local Bar organizations. From a State Bar Association co 
rdinating the local Bar Associations and securing the 
nclusion of a large percentage of the Bar of the State, to 
in officially created State Bar including all the lawyers of 
the State, and organized on the same plan, and provided 
with the necessary funds through fees paid into the State 
Treasury, is not a great step, and this strengthening and 
enlarging of the State Bar will be found, in many cases, 
1 condition precedent to the securing of legislative action 
which your Committee has, from time to time, recom- 
mended. 

I submit this statement not as a formal report, but for 
what it is worth, and trust that at the next meeting of the 
Conference your Committee may be able to submit a report 
summarizing all the progress made in the past, and report 
ng still further progress in the current year 


Crarence N. Goopwin. Chairman 


Report of Committee on Federating 
State and Local Bar Associations 
I. Pran Apoptrep py WASHINSTON STATE Bar 


ASSOCIATION 


On March 5, 1924, the secretary of the Washington 
State Bar Association was advised by the secretary of 
the Conference of Bar Association Delegates of the crea- 
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tion of a committee on the subject of “Relationship of State 
and Local Bar Associations—that is, Internal Relation- 
ship.” 

The following-named persons constitute the commit- 
tee: 

W. J. Millard. p edna Olympia, Wash. 
ie EE ONE vnc ot ce adnnjecewepes .Springfield, TI. 
H. H. Humphreys...... ore. le 
Charles J. McDermott... nan New York City 
ey rrr 3irmingham, Ala. 

The April issue of the American Bar Association 
Journal informs us that the committee will tell “How a 
state association can federate the local associations to their 
mutual advantage.” 

Mr. Stephens, of Illinois, and I are glad to present to 
you two phases of the subject, Mr. Stephens explaining 
the experience in Illinois, while I, very briefly, will indi- 
cate the result of our observations in the state of Wash- 
ington. It will, of course, be understood that we are not 
attempting to dogmatize, merely to introduce the discus 
sion, which we hope will be full, free and detailed. 

1. Federation of Bar Association in Washington 

We believe the experience of the Washington State 
Bar Association under the affiliation plan demonstrates 
simplicity and practicability of operation with closer rela- 
tion and sequential mutual advantage. If our effort to 
explain that plan to the delegates provokes discussion out 
of which may be evolved a plan that will bring into the 
closest possible relation the local, state and national bar 
associations, then indeed we will feel that it has been good 
for us to be here. Let us add that the conditions in other 
states may not allow the exact plan we have to present 
to you, and if another is offered here which may be 
adapted to the needs of all of the state and local bar asso- 
ciations, we will cheerfully subordinate our peculiar inter- 
est and adopt that plan which will solve the problem for 
the profession as a whole. 

The Committee on Organization and Membership of 
the Washington State Bar Association, in its report at 
the 1918 Convention, stated that 

“In medical and other professional and non-pro- 
fessional associations, membership in local associa- 
tions ipso facto carried with it membership into he 
State and American Associations; that such plan of 
organization would produce: 

“Co-ordination and unified action of substantially 

the entire membership of the profession. 

“That it would give vigor to local associations 

“That it would prevent duplication of local asso- 
ciations.” 

The Committee urged that the State Association rec- 
ommend a plan 

“by which members of the State Bar Associations may 
become members of the American Bar Association, 
when such state associations are so organized that 
membership therein can be obtained only through 
membership in various local or county societies of 
such state.” 

The plan was adopted by the Association, but noth- 
ing was done except to embalm the vote in the records 
of the organization; in fact, the report was not printed 
until three years later. The same fate was that of the 
recommendation of the Committee at the 1919 Convention. 

The Association adopted in 1920 an amended consti- 
tution, which contained provision that 

“‘Regular’ members shall consist of members of 
any affiliated local association so long as such associ- 
ation shall remain in good standing, subject to a refer- 
endum requiring an adoption by local associations, 
representing counties having more than fifty per cent 
of the population of the state, by resolution accepting 
membership therein.” 

The plan was adopted within the time fixed in the 
constitution. 

Hon. Mack F. Gose, ex-Justice of the Supreme Court 
of the State of Washington, has summarized the history 
and merits of the affiliation plan in the State of Wash- 
ington in the 1923 Report of the Washington State Bar 
Association, pages 103-105. 

Our membership is divided into three classes: 

(a) Honorary members, consisting of distin- 
guished non-resident lawyers who are or may ‘f.om 
time to time be elected to such membership by a vote 
of the Association; 

(b) Regular members, consisting of members of 
affiliated local associations; 

(c) Individual members. This class consists of 
“such members of the Bar of the State of Washington 


as are now members hereof, and such as may here 
after be accepted to individual membership herein by 
the Board of Trustees. After a local association in any 
particular county has affiliated herewith no resident of 
such county shall thereafter be accepted to individua 
membership herein. In the event of any person now 
having membership herein, or hereafter procuring in 
dividual membership, and thereafter a local associa 
tion of the county of which he is a resident affiliating 
with this Association, such member on being or be- 
coming a member thereof shall at once be transferred 
to regular membership herein.” 

In effecting the present plan of organization it was 
deemed advisable to divide the State into such number of 
districts as coincide with the several congressional dis 
tricts of the State, the president to appoint one vice 
president for each district whose duty is to secure the 
affiliation of the local bar association in each county wit! 
the State Association, and where no local organizatior 
exists to endeavor to organize one. 

A perusal of the 1923 Report, page 64, discloses that 
the vice-presidents have performed the duty imposed upor 
them. We have twenty-seven local bar associations, all 
which are affiliated. While we have thirty-nine counties 
in the State, one has been consolidated with another as 
district association (Thurston-Mason County Bar Associ 
ation); and of the eleven not organized only two have 
enough lawyers for a local association, necessitating cor 
solidation of nine into three or four district associations 
one county association will be organized during the fall 
of 1924 and the remaining county probably merged wit! 
an adjoining county association. 

That, in a nutshell, is the plan of organization, sup 
plemented by occasional visits of the president of the 
State Association, the secretary and other officers of the 
State organization to the local bodies. 

The next item of importance is revenue. 

“The dues of regular members of the ere 5 
and the funds for the Association shall be provided 
follows: Immediately following each annual meeting 
the Board of Trustees shall determine upon a budget 
deemed by them reasonably sufficient to meet the ex 
penses of the Association for the ensuing year. They 
shall thereupon apportion same to the respective coun- 
ties of the state in proportion to the population of such 
counties as determined by the last federal census, and 
shall request the payment of such apportionment 
through the respective county or local associations. It 
shall be the particular and special duty of the respec- 
tive district vice-presidents to cause all counties within 
their respective districts to raise and remit their proper 
proportion of such budget. All members of recognized 
county associations in good standing shall pay no 
dues.” 

Honorary members are not required to pay dues. I: 
dividual members pay four dollars annually. 

Marvelous Growth Reported 

Since adoption of the affiliation plan the assessment 
has been $1.50 per 1,000 population or fraction thereof 
to which a few have objected on the ground that the 
assessment should be per capita membership or per capita 
lawyers resident in the county, but that is a mere detai 
and is of easy solution by the membership when amend 
ment of the by-law is desired. 

It is, of course, understood that the members of th 
local affiliated bodies pay no dues to the State Associa 
tion, their standing in the latter being determined by thei: 
membership in the former. 

What has been the result of the plan? 

In 1920 we had probably 175 members. We were 
debt. Our reports for 1918 and 1919 had not been printed 
In 1921 the reports for 1918 to 1920 had been distributed 
sixty-five per cent of the lawyers were members of th: 
Association and we had $403.06 in the treasury. Toda 
our membership is about ninety per cent of the Bar, we 
have some money in the bank and all reports have beer 
distributed. 

The advantages to the State and local associations ar: 
reciprocal. Reduced dues, increased membership, in 
creased revenue. A larger movement, hence better appea 
to the non-member. A greater influence in the State 
step toward closer relationship with other State organiza 
tions which means ultimate logical advance toward na 
tional organization. Most of the local associations ha 
stated meetings. In the larger counties the eae 
outlined six months in advance with weekly luncheons an 
quarterly meetings. Each member is given an opportu 
nity to air his views on needed legislation, pending act 
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inions of the Supreme Court of the State and of the 
nited States [he meetings are largely attended. The 
ers read are ubmitte after careful study and the 
als are regaining fession that position of in- 
ence in their respe e localities once ours but almost 
st 
We should add r as the disciplining of the 
embers of the B 5 erne that is entrusted to the 
tate Board of Law |! ers, a tribunal of three law- 
rs appointed by t S reme Court for stated terms, 
yn whom is imposed the duty of examining all charges 
ed, giving the a : hance to appear and defend 
mself, and from the nding of the board the defendant 
is an appeal to the Supreme Court All complaints 
ade against an attorney to the local or State Bar Asso- 
itions are referred t é Board of Law Exam- 
ers, a body absolutely t of the Associataion. 
Many plans have en submitted in the past. Mr. 
{artin Conboy, in his report to the New York State Bar 
ssociation in 1922 bl liscussed “Bar Organization,” 
1 we are also indebte Judge Goodwin, whose ad- 
ress on the subject, re efore the Conference, was a 
iluable contribution to the movement. They have in- 
eed given that stimul which will hasten organization 
the Bar of the United States 
Hon. John W. Davis, ex-president of the American 
ir Association, in commer on Mr. Harris’ article on 
\ffiliation Plan of Bar Organization,” says: 

“You can be per t sure that the course out 
lined by you must ultimately be taken by the bar asso 
ciations of the Unite States—in my judgment, the 
sooner the bette 

It is hoped that « yer who received a copy ot 

{r. Harris’ article rea me [The name of Arthur M 
farris, who is author of “Pirate Tales From the Law,” 
etters to a Young |! ”" “The Justice’s Code,” and 
ther books, is probably known to a majority of the pro- 
ession. His inimitable expression of the idea of the law- 
ers of Washington induced the State Bar Association to 
istribute fifteen thousand extra copies of his address, as 
I thought now uppermost 


tersely, trenchantly v 1 the 


the mind of the prof 


Federation on National Scale 


Our President, Hon. R. E. L. Saner, in his excellent 
I almost said “inspired aper on “National Bar Fed- 
ralization,” in the April issue of the American Bar Asso- 
ation Journal, calls attention to the necessity of organ- 
ition and apparent le f the pr fession to achieve 
it objective He rer 
“In the Constitut nd By-Laws of the State 
ganizations we find e1 -d in permanent record 
those aspirations towards professional solidarity of 
which the broadening ganization is the natural re 
sult. New Jersey, Mar land West Virginia, among 
‘ther states, are not in their unfalteringly an- 
nounced determination t ring State and local organ- 
zations together Tl laws of the New Jersey 
Association provid member residing in a 
unty where there is a local bar association shall be- 
ome a member of the State Association unless he is 
member of the local bar association. The by-laws 
vf the Illinois Associat provide for a special com- 
littee to co-operate vit local bar associations and 
r affiliation of local with the State Association. With 
its active co-operation many local bar associations, 
ind particularly meetings of district federations of 
local bar associations, have taken on new life. South 
Dakota provid for auxiliary circuit bar associations. 
Colorado in 1918 passed an amendment to its by-laws 
to create a standing ttee on local bar associ- 
itions, and at the ar | meeting last year, Wilbur 
F. Denious, President of the State Association, made 
a strong address urging efforts to convert this good 
intention into a substantial reality by the organization 


of local associations gia definite relations with the 
larger body. It is unnecessary to add further details 
on the point. The fact is that, whether expressed in 
constitution or by-law, or in the form of addresses or 


resolutions, the need of a better organization of the 
local bars and the creation of a definite relation be- 
tween the local and State bodies has been felt and 
efforts of various kinds have been made to meet it.” 
If we, as admonished by President Saner, “boldly 
» to the heart of the problem as their brothers of 
nother great and learned profession have done, and 
llow the advice of the late Daniel Burnham, archi 
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tect of the Chicago World’s Fair, the 


Plan Commission, to 
Make no little plans; they have no magic to stir 

men’s blood and probably themselves will not be real- 
ized. Make big plans; aim high in hope and work, re- 
membering that an able, logical diagram once recorded 
will never die, but long after we are gone, will be 
living thing asserting itself with growing intensity. 

then will be born or devised a plan for which we so long 

have hoped W. J. MILLARD 

Olympia, Washington. 


Local Bar Associations in Illinois 


Prior to 1916 little effort was made by the Illinois State 
Bar Association to organize or coordinate local, city and 
county bar associations. At that time the records of the 
association carried the names of sixty-nine such organiza 
tions, but most of them were entirely perfunctory in their 
character and rarely if ever held any meetings. A survey 
of these organizations developed the fact that in a large 
number of instances they were officered by the older mem 
bers of the bar and at best held nothing more than an an 
nual meeting when a new set of officers were elected with 
promises “to do things during the coming year,” which 
promises were promptly forgotten until the following an- 
nual election. 

The seven members of the Illinois Supreme Court are 
elected by districts and not by the people at large. Select 
ing these districts as the basis of organization the State 
Association organized the local bar associations of each 
Supreme Judicial District into a Federation of Local Bar 
Associations for such districts. From the beginning these 
district meetings were uniformly successful. The standard 
constitution and by-laws provided that each Federation 
should be representative of the local associations, each one 
being entitled to a specified number of delegates. Where 
counties were unorganized the members of the bar in that 
county were not represented at the Federation meeting. 
This soon developed new bar associations and the first three 
years showed an increase of eighteen associations, the next 
turee thirteen and the last three years an increase of twelve 
new associations, so that at present time there are 107 bar 
associations of various kinds and character affiliated with 
one of the seven district organizations and last year’s record 
showed an average of over eighty per cent of the local asso 
ciations represented at their respective Federation meetings. 

The Federation meetings are usually held on Saturday 
beginning at 10 A. M. and with a get-together luncheon at 
noon and an afternoon session ending in time for visitors 
to return home by night. The development of the hard 
roads and automobiles has greatly increased the attendance 
of these meetings. The President and other officers of the 
Illinois State Bar Association attend these meetings and 
present the work of the State Bar. In addition the programs 
consist of discussion by the various members of questions 
pertinent to the profession. 

In the original organization of the Federation one mem- 
ber was elected from each Federation to act on a joint 
executive committee, but after a short time the Illinois 
State Bar Association amended its by-laws and added to 
its Board of Governors one member elected from each dis- 
trict so that now there are seven members of the Board 
of Governors of the State Association who are elected at 
the different Federation meetings. 

Having organized the local bar associations into Fed- 
erations and giving them representation on the Board of 
Governors of the State Bar Association the next step was 
the development of stronger local organizations. Fortu 
nately the situation in Chicago was taken care of by the 
various vigorous local bar associations functioning there 
and down state the Peoria Bar Association led the way 
with a set program of events extending throughout the 
year and their programs were used as examples to urge 
on the other local associations. The committee on local bar 
associations of the State Association devoted considerable 
time and attention to the study of local bar association 
conditions, suggested various programs for meetings and 
even published a circular containing the names of leading 
members of the Illinois Bar and subjects on which they 
were available for bar association talks. Some of the local 
associations meet regularly every week at a luncheon, others 
have monthly meetings, but most of them at least have an 
annual meeting which usually consists of a dinner with 
business sessions and talks in connection therewith. Some 
associations are operating what they call “Barristers’ 
Clubs,” which is limited to ten to fifteen congenial lawyers 
who take lunch together once every two weeks for the pur- 
pose of discussing the opinions of the Supreme Court as 
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they appear in the advance sheets. The Barrister Club 
nlovement is increasing in Illinois at the present time. 

Today the State Bar Association is in close touch with 
each local bar association. The President of the State As- 
sociation usually visits a large number of them each year 
at their various meetings. As proof of their cooperation 
during the last session of the legislature one of the com- 
mittees called upon the state association for the opinion of 
the lawyers of Illinois upon a certain pending bill. The 
Secretary sent out a request to each local bar association 
that it hold a meeting, discuss the bill and pass a resolution 
expressing the views of their members thereon. The time 
was rather short but within ten days forty-two local asso- 
ciations had acted upon the matter and the State Associa 
tion was able to give the legislative committee the opinion 
of various associations scattered throughout the state, 
which was a very fair indication of the general opinion ot 
the bar. 

It is hoped that eventually the State Bar Association 
may be entirely representative of local bar associations 
However, the Chicago situation at present time precludes 
the early realization of such hopes. There we have almost 
a dozen bar associations, several of them overlapped in their 
memberships so that frequently one lawyer belongs to tw: 
or three local bar associations. Eventually this situatio1 
will be ironed out and when it is if the state organization 
is composed of representatives from each of the local asso 
ciations it will accomplish the ultimate aim in this regard 
The question of making one membership fee cover member 
ship in local, state and American Bar Associations has been 
discussed at various Federation meetings, but owing to the 
fact that there is such a wide divergency in the amount o! 
fees charged by local associations no practical results have 
been obtained along this line. 

R. ALLAN STEPHENS. 


Report of Committee on Small Claims 
and Conciliation Procedure 


At the conclusion of the addresses and the discussion 
of conciliation courts and procedure at the 1923 meeting oi 
the Conference of Bar Association Delegates a committee 
was voted to further investigate in this field. No formal 
name was chosen for the committee. Since the essential 
subject matter under consideration is the speedy and eco- 
nomical adjudication of small controversies, and since this 
is being done under the name of conciliation, and also 
through what is known as small claims procedure, the 
Committee has assumed the name of Committee on Small 
Claims and Conciliation Procedure. And since the sub- 
ject of conciliation was quite thoroughly discussed at the 
1923 meeting, it seems appropriate to devote the greater 
part of this report to the small claims courts and procedure 
The report concludes with certain specific a 
which express the opinion of the Committee as to the best 
poncy to be pursued in furtherance of the movement for 
speedy and inexpensive adjudication of small controversies 

Small claims procedure was first proposed by the Massa- 
chusetts Judicature Commission and in 1920 was provided 
for by act of legislature which required the judges of 
every lower court throughout the state to establish, b 
rules, a special procedure and special sessions for the hear- 
ing of all small claims, not merely contract actions but 
tort agtions (other than slander and libel) as well wher 
the amount claimed was $35 or less. In 1921 California 
and South Dakota provided by statute for small claims 
procedure on a state-wide basis, and were followed in 1923 

Nevada and Idaho. In the same year Iowa Concili- 
ation law was enacted, providing that judges who adopt its 
provisions shall also “adopt rules for the speedy determi- 
nation of causes involving comparatively small amounts as 
stated in such rules, and the clerk shall enter such causes 





upon a separate short cause calendar.” In Chicago since 


1915 small causes have been tried informally in branches 
of the court known as Small Claims branches 


Small Claims Procedure 


Since Massachusetts was the first state to pass a 
state-wide act of general application to all small legal ac 
tions, thereby making the small claims courts an integral 
part of its administration of justice, and since the Massa- 
chusetts law and procedure is in many respects the best 
thus far devised, the situation in that state affords the best 
practical illustration of what the idea is, how it works, and 
what it accomplishes. 

Massachusetts has both an industrial and an agricul 


tural population. It has great cities and small country 
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towns. Its citizenship consists of the descendants of the 
original Anglo-Saxon stock and a great number of 
grants of diverse races. In short, here are presented 
those problems that make the administration of justice i 
our country peculiarly difficult. The courts of the state 
largely because the judges are appointed for life, are above 
the average. In the lower courts, the fees and costs we 
comparatively low and a great deal had been done t 
eliminate delays. Yet the poor man with a small cass 
In Many instances, found the courts practical l 
him, because the fees for entry and service of process were 
more than he could afford and because of the exper 
employing counsel to pilot his little case through t 
tricacies of pleadings, evidence, and trial procedur« It 
probable that the problem existed in less acute for 
Massachusetts than in most other states, but a specially 
appointed Judicature Commission, after traveling roug 
out the state, conferring with judges, and conducting he 
ings, stated in its report: 

“The substantial point which the Commiss 
lieves to be established by all this evidence is that 
a practical matter in many cases involving small 
amounts, the delay incident to formal court 
the expense mavorved in the service of pr 
the present entry fee, and the expense of an attorne 
result in a thee of justice simply because the parties 
have not the money to pay what is required 
gation of these matters. 

“This is not a healthy state of affairs in any com 
munity. That the failure of justice in this way may be 
relatively less in Massachusetts than that in some I 
places is no reason why efforts should not be 
improve matters in Massachusetts. Is it fair that 
man who has a small claim for $5 or $10 or thereabouts ¢. 
should be under the necessity of paying out as much ': Me 
more than the amount of his claim in order to pre t 
the matter to the court?” 

“Cannot Massachusetts devise some pract 
method of handling these small clain { 
simply, informally and without unnecessary existing the 
expenses, in the interests of justice?” \ 

The Commission recommended legislation, the es goe: 
sential features of which are* ters 

‘The justices (of the lower courts) shall case 
make uniform rules providing for a simple, informal t 
and inexpensive procedure for the determination, ac- 
cording to the rules of substantive law, of clai n 
the nature of contract or tort other than slander or libe! I 
in which the plaintiff does not claim as debt or dam , 
ages more than thirty-five dollars. Such pr re 
shall not be exclusive, but shall be alternative 
formal procedure for causes begun by writ 
cedure shall include the beginning of actions wit 

ntry fee or writ, or requirement, except by spe 
order of court, of other pleadings than a statement 

clerk or an assistant clerk of the court, who shall re ; 
duce the same to concise written form in a docket kept nt 
for the purpose Such procedure shall include notice — 
by mail instead of the mode of legal service eret d 
fore required, and shall further include provisions for 5 
early hearing of actions thus begun Such proce toa 
may include the modification of any or all existing : : 
rules of pleading and practice, and a stay of the ents 
of judgment or of the issue of execution he rule - 
or such procedure may provide for the el i 
any or all fees and costs now fixed by law, and that res 
the imposition of ; 
hall be in the discretion of the court. In causes 
gun under such procedure the court may on applica 
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costs in causes under such pr lure 





tion for cause shown issue writs of attachment « 
property or person as in causes begun by writ.’ J 
The bill went before the Joint Judiciary Committee 

the legislature, most of whose members are lawyers 

all of whom, except one, voted against the proposal I 
newspapers, however, were not willing to see this earnest “8, 1 
recommendation so lightly discarded, discussion and ag , 

tation ensued, and the bill was enacted. A copy of the law , 
is annexed heret The only important particular 1 n th 
which it differs from the bill is that the law requires 
entry fee of one dollar. Thereafter the judges adopt : . 
rules for the procedure and a copy thereof is annex ; 
hereto. rn 
A small claims court is doomed to failure 1 s . 
an speedily bring its cases to a final determinat Salmon’s 
1 Report of the Judic 


Document o. 97), pages 
2 Ibid page 18 The 
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the clerk, personally or by 


ttorney, orally or in writ 
ng, your full and specific deiense to such claim, and 
you must also appear at the hearing. Unless you do 
both, judgment may be entered against you by de 
fault. If your defense is supported by witnesses, account 
books, receipts or other documents, you should produce 
them at the hearing. Summonses for witnesses, if re 
quested, will be issued by the clerk, withont fee 

“If you admit the claim, but desire time to pay, 
you must, not later than Tuesday, February 1, 1921, 
personally or by attorney, state to the clerk orally or in 
writing, that you desire time to pay, and you must 
also appear at the hearing and show your reasons for 
desiring time to pay.” 


»y registered mail, return receipt 
At first blush, a lawyer may think this danger 
us, but in reality it is not so. A United States postman is 
as reliable a messenger as a sheriff, constable, or process 
server The return receipt is almost conclusive evidence 
that the defendant has been served: it is better evidence 
than the constable’s return that he left the notice “at the 
last and usual abode” of the defendant. If the postman 
(who knows most of the persons in his district) cannot 
make delivery, then the court may order other process. 
In the Boston district in 1921 only eight notices were re 
urned because acceptance was retused and only 124 were 
returned because the defendant could not be located." In 
fact, service by mail works so well that the Cleveland 
ourt, which has used it longest, has discarded registered 
mail and used the ordinary two-cent mail not merely in 
small cases, but as the regular method of service in all 
unicipal court cases 

Attachments are rarely issued, but they may be availed 
f if the court so orders. This seems better than the Cali- 
fornia rule that “no attachment or garnishment shall issue 
from the small claims court.” 

It will be noted that the Massachusetts procedure re 
quires the defendant to file an answer (or tell his defense 
to the clerk, who will file it for him) or be defaulted. The 
arguments pro and con on this point are evenly balanced 
By not requiring any answer, you save the defendant one 
trip to court and you eliminate one procedural step. On 
the other hand, unless an answer is required the plaintiff 
is obliged to attend court often for the sole purpose of 
being entitled to a default judgment Furthermore, the 
nswer gives the plaintiff opportunity to prepare for a de 


This notice is sent 


equested 


ense he had not expected.* For these reasons Massachu- 
etts requires an answer; for the contrary reasons the other 
mall claims courts do not The wiser course cannot be 


letermined by theorizing; it will be decided by experience 
On the assigned date (unless there be a default) both 
irties appear in person, and the judge conducts the hear 
ng by direct conversation with the parties and their wit 
esses when there are any Che judge keeps the evidence 
ithin the bounds of relevancy, but he does not faint if 
hearsay creeps into the testimony of a man trying to tell 
s story in his ow! Much litigation grows out 
misunderstanding; when that appears the judge may be 
ble to remove it and here he is using the method of con 
ciliation. More litigation grows out of the defendant's in 
ibility to pay and when he finds that he can pay in install 
nts his denial often becomes a candid admission. In any 
ent, the court makes a decision which is entered as a judg 
ent. If the defendant needs time, issuance of execution 
be stayed 
The procedure is obviously informal and untechnical 
\s expressed in Rule 7, “Witnesses shall be sworn; but 
he court shall conduct the hearing in such manner and 
orm, and with such methods of proof, as it deems best 
ted to discover the facts and to determine the justice of 
he case.” 
The justice of the case is determined, it must again be 
phasized, not as the arbitrary ruling of an untram 
meled despot and not as the merciful dispensation of a 


words 


Haroun-el-Raschid, but according to law The small 
claims courts administer justice according to the princi- 
l substantive law.” 
No New Courts Created 
We have now gone far enough to venture some ap 
praisal of these courts [hey are obviously not revolu 
tionary or subversive of cardinal principles. They are new 
rts but still courts of law And though new they do 
7 Ibid : 
8 rhe rules le that if either party does not make a fair 
s Ire « la lefense the court may impose costs. See Rule 9 


shed in 1919 as Bulletin XII of 
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not add to our problem of multiplicity of courts because 
they are organized as branches or sessions of existing 
courts. They represent not new institutions but new equip- 
ment for existing institutions. We may go further and 
say that in many respects the small claims courts are the 
finest in the country. Many of the reforms, so long advo- 
cated by bar associations, but which have not been gen- 
erally accepted by law-making bodies, may be found in 
successful operation in these courts. Power to control pro 
cedure through rules is an example. More important, in 
the small claims courts the judges have won back their 
proper and rightful power and influence which has been 

badly curtailed our state tribunals. The small claims 
court judge is not an umpire, he is an impartial investi- 
gator into the truth. He is not a passive agent waiting for 
objections, he is in affirmative control of the whole pro- 
ceeding. It has long been recognized as an anomaly that 
judges, sitting without juries, should be thrust into the 
straight-jacket of the rules of evidence which exist solely 
for the protection and guidance of lay juries. In the small 
claims court the judge is not shackled, he is not obliged to 
sit by in impotence while, as Thayer has said,'® “the rules of 
evidence are sharply and technically used to worry an in- 
experienced or ill-prepared adversary in order to support 
a worthless case.” He is equipped and empowered not 
only to prevent injustice but to do justice. 

The small claims courts are sound. They demonstrate 
what our judges can do, and will do, if they are given the 
needed power and responsibility. Our administration of 
justice is under attack. Let the bar be under no misappre- 
hension on this point. The attack of today is not merely 
the perennial attack that springs from inevitable dissatis- 
faction; it resembles the successful attack made when 
equity was superimposed on the inadequate law courts 
because again today the challenge proposes an alternative 
method of securing justice. That is the method of ad- 
ministrative justice, which is growing rapidly and is enor- 
mously popular, as worked out by administrative tribunals 
(of which industrial accident commissions are the chief 
exponent) and by administrative officials (of which labor 
commissioners are the best illustration). To this chal- 
lenge the best answer of the courts is that if the legisla- 
tures would give them the same freedom and the same 
power to control the matters within their jurisdiction they 
would do as well, or better. And the best proof that this 
answer is sound is afforded by the small claims courts. 

It is true that the small claims courts disregard the 
established rules of pleading, procedure, and evidence, but 
they are by law authorized to disregard them. We do not 
feel that a departure from a religious observance of these 
rules is a menace. As Hon. Charles E. Hughes has ex- 
pressed it: 

“The judicial quality does not reside in form or 
ceremony, still less in circumlocution and an avoidance 
of the pith of the matter. The judicial quality of pro- 
cedure is found in the impartial hearing and the rea- 
soned determination upon ascertained facts, and it 
may be speedy, summary, and, as our clients would 
say, business-like, without losing its character.” 

“If we must choose between too much procedure and 
too little,” Mr. Root has remarked, “we had better have 
too little,” and with this sentiment we are in sympathy. 

It is true that if a judge is freed from rigid formulas 
in order that he may have some discretion, some power to 
control the course of justice, then, by the same token, 
it is possible for a weak or corrupt judge to do more harm. 
Any plan for improving our courts must assume honest 
and competent judges, no plan can succeed without them, 
and if the assumption be not made we are left to counsels 
of despair. The assumption, in our opinion, is warranted 
by the facts. The overwhelming majority of our judges 
are upright, honest, hard-working, faithful public servants. 
Lest anyone infer that because a small claims court deals 
with small matters it can be entrusted to a petty judge, 
let us reiterate what judges of small claims courts have 
themselves emphasized, that precisely because the small 
claims court vests power and discretion in a judge it must 
be presided over by a man competent to exercise such con- 


trol.” 
Are Lawyers Needed? 


Small claims courts do not encourage and sometimes 
forbid the presence of lawyers at hearings. Without stress- 
ing too much the fact that the better members of our pro- 
fession have no ardent desire to try $25 cases in a small 


10. Thayer Preliminary Treatise on Evidence, pp. 180. 528 


claims court and that it is the less desirable fraction 
the bar that the small claims courts want to keep out, 
may consider this difficulty impersonally in the light 
general propositions. It is desirable that lawyers sh 
not commonly appear because it is desirable that the 
pense of their appearance should be avoided. It is m 
than the traffic can bear. In the great run of cases 
lawyer is unnecessary. Take a simple grocery bill for $ 
strip the proceedings of all the usual technicalities of plead 
ing and evidence and there is absolutely nothing for 
lawyer to do. The lawyer has a vital function to perfor 
in the administration of justice regarded as a whole, b 
with rare exceptions, he has no function to perform in tl 
small claims court. 

These propositions we believe to be sound. In the 
desire to attain these ends the statutes creating small! claim 
courts have not been as gracious as they might have beer 
sometimes they are a little pointed. The California 
provides: “No attorney-at-law shall take any part in tl 
filing or prosecution or defense of such litigation in th 
small claims courts It must be noted that this = 
tion was made by a state legislature. Where judges ha 
been given power to regulate the small claims procedu 
through rules, as in Chicago and Massachusetts no pr 
hibitions will be found.” 

To prohibit the attorney by absolute fiat we consid 
a mistake. While —— the proposition that in most 
small claims court cases the attorney has no function t 
perform, we believe oan are likely to be some cases wher« 
a party is ignorant, or frightened, or unfamiliar with our 
language so that an attorney (the attorney of a legal 
society, for example) might assist the court and facilitat 
the hearing. After practical experience the Committee o: 
Law and Procedure of the Association of District Court 
Judges in Massachusetts made the following recommenda 
tion: 

“The objects of the Small Claims Act in cases it 
volving up to $35.00 are to avoid the delays incident to 
formal court procedure, the expenses of service, the ex 
pense of an attorney and to aid the poor creditor 
To accomplish this, your committee suggests that the 
justice investigate the case in as informal a manner as 
possible; he, rather than counsel or parties, is in ac 
tive charge of the case; do not allow cross examination, 
nor postpone hearings on account of engagement of 
counsel; after the court has ascertained the facts, if a 
party or counsel desires to make any suggestion as to 
fact or law that can be of assistance, of course you 
will hear them, but in as pleasant and tactful a manner 
as possib le avoid the appearance of the trial of a law- 
suit.’ 

This seems to us a common sense solution. Prohib 
tions against counsel should be unnecessary. Opening th« 
door for the appearance of attorneys in justifiable instances 
may result in the unjustifiable appearance of a few attorneys 
for a while, but courtesy by the court will receive courtes) 
from the bar and, in our opinion, if there is a difficulty 
will shortly disappear. 


Genuine “Americanization” 


The advantages of the small claims courts are clear 
First and foremost they do justice in a class of cases 
where justice could not be done by the machinery fornier! 
in existence. Because they secure justice to the humb! 
citizen with his small case they demonstrate the integrit 
of our institutions and they afford a practical object lesso: 
in real, as distinguished from talky-talk, Americanizatio 
They have relieved congested dockets. It is not infrequent 
for a small claims court judge to dispose of as many as 
hundred cases a day. 

These courts are a success and should continue to 
a success because for the pressing need that exists the 
provide a perfect answer. They are not a surface panact 
they go to the roots of the difficulty. They are swift 
action (ten days is enough for a small claims court to d 
its work), thereby eliminating delay; they have reduced 
costs to a minimum by abolishing fictitious costs and 
utilizing mail service (the court costs vary from zero 
California to seventy-five cents in Oregon and a dollar a: 
twelve cents in Massachusetts). They are so simple th 
the parties, aided by the clerk and judge, can conduct the 
own cases so that the expense of counsel is made unneces 


11. See address of Chief Justice Dempsey, IX American Bar Ass 
ciation Journal 749; Chief Justice Olson in Bulletin XV of Americ 
Judicature Society, page 26; Justice and the Poor, page 47-48. 

12. See Bulletin XV of the American Judicature Society, pag 
24-25; Justice and the Poor, page 49. 
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iry. This system in toto represents a complete, thorough, 
d sound plan whereby r machinery of justice can be 
adapted to a special need the community 
As the bar instinct prefers direct evidence to 
arsay, let us present t timony of judges and clerks 
o have served irts. Mr. J ice Almy, 
veteran judge in Ma setts, said « his retirement 
m the bench 
“We get at the tr very " s 4 case 
is generally settled i manner perfectly satisfactory 
to both sides, wit! t e, without | ers 
without heartburnings small claims court is one 
f the most valuable tions we have 
Justice Walcott of Mass usetts i1 letter to the 
uirman of your com iys, “The three judges and 
wo clerks of our TI t Court are unanimous in 
inking that the small rt has worked smoothly 
nd successfully.” ludg é e, the first judge to sit in 
e Cleveland court and n the bench of the Court of 
Appeals, says of its wor g its conciliation work 
“Thus we have ¢ iraged a large amount of 
unnecessary litigatior have provided a simple 
method whereby a large unt of necessary litigation 
may be disposed of ple manner at a nominal 
cost to the litiga 
Chief Justice O cago Mu Court 
mments along similar saying 
“We will not atte t ppraise the worth of the 
small claims court to t e of Chicage But we 
may briefly suggest t t affords substantial justice, 
rather than its mere out lf of all the 
litigants in the com: It confers a benefit upon 
the litigant who los« s much as « him who 
wins the judgment rns his rights before he 
has been quite 1 : y the de eat suffers 
Speedy adjudicat t st possesses some of the 
nerit of conciliat terizes l inds 
Extent of Jurisdiction 
How far the jurisdict small claims courts ma 
wisely be extended r exper ot theory 
) decide. ( hic iZoO ta! $50 i 1915 i! re ised its 
mit to $100 in 1916 at ; in 1917. No other court 
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of the New York Times. Two quotations reflect the ge 
eral tenor of the press statements: 

“The small claims court not only speeds up sucl 
necessary legal action as may arise in the lives of poor 
people, but offers an opportunity for the teaching of 
Americanism not hitherto offered by any of the courts 
except on special occasion.” 

We recommend the small claims procedure to the bar 
associations of those states which possess courts to which 


it is adaptable. The need for machinery to handle the 
smaller cases with economy and dispatch is clear. The 
small claims courts fill this need They are no longer 
experiments They have been tested and have proved 


themselves by far the best method that has yet been 
devised. 
Progress of Conciliation 


So much information was brought out concerning 
conciliation courts and procedure at the Conference meet- 
ing in 1923 that it has appeared timely to devote more 
ttention in this report to the kindred small claims 
procedure. 

The first American use of informal procedure as a 
direct means for making adjudication of small controversies 
practical was in the Conciliation branch of the Municipal 
Court of Cleveland. Its great success there gave impetus 
to the demand for similar tribunals and they were estab- 
lished in Minneapolis, Philadelphia, St. Paul and Stillwater 
Where there is a city court under administrative direction 
with some freedom for rule-making the experience fully 
justifies the belief that a branch court presided over by a 
well qualified judge will meet the need. In such a court 
there will naturally be co-operation between the judge and 
the clerk’s office Chis co-operation is well illustrated in 
Cleveland, where an attorney serves as clerk of the Concili 
ation branch court. He passes upon the justiciability of 
the complaints which are received and in many instances 
effects a settlement without issuing a summons. 

In a tribunal of this sort there is that flexibility which 
permits the talents of the judge to operate to their highest 
efficiency. It should be noted that in actual practice these 
tribunals, while called Conciliation courts, do not depend 
for their success upon the willingness of the parties to 
accept the counsel of the judge. As a matter of actual 
practice the judge concludes the hearing by rendering judg- 
ment. Presumably if the parties agree on the terms their 
agreement is expressed in the terms of the judgment, but 
if they are unable to agree the court is not balked. A 
judgment is entered Phat parties acquiesce in such judg 
ments in almost every instance is told in all accounts of 
the Cleveland and Minneapolis Conciliation tribunals. 

This flexibility also permits a judge who does not 
believe in urging a litigant to accept less or pay more than 
he should, as a matter of law, to render a judgment conso 
nant with the law and the facts just as is done under small 
claims procedure. So in one of these Conciliation tribunals 
something depends upon the ideas and temperament of the 
judge. One judge may place mutual acquiescence in a 
settlement above forma! adjudication according to law 
Under his administration the conciliation feature tends t 
prevail, though he will not withhold judgment if the parties 
cannot agree. Judge Salmon, late of the Minneapolis Con 
ciliation court, reports that he found it advisable in some 
instances to reduce a plaintiff's claim in the interest of a 
harmonious settlement In that way the defendant was 
permitted to save his face 

Another judge may look upon compromise with dis 
favor and his judgments will be just what they would be 
if he were acting under small claims procedure in Massa 
chusetts or California 

And undoubtedly some judges adopt both theories in 
turn, adapting their practices to the nature of the case and 
the feeling of the parties. The history of these tribunals 
indicates a large measure of success in the hands of various 
judges, of various temperaments, over a period of a num 
ber of vears 

A Choice of Modes 

If the problem of adjusting small controversies were 
mfined wholly to cities having courts like those in Cleve 
nd, Minneapolis, St. Paul and Philadelphia we would 

e in these tr inais sufficient proof and practice to 
lake it a very simple matter to prescribe a single remedy 
r all parts of the country. But only a few cities have 
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courts suited to this development. There are ten times as 
many Cities in which one or two judges handle all the small 
civil causes. In those cities the Massachusetts small ciaims 
procedure is preferable. Since the judges of these courts 
in Massachusetts were united in an association and held 
annual meetings the authority to make the ruies was en- 
trusted directly to them. Where there is no such coordina- 
uon of judges throughout a state the plan adopted in South 
Dakota is available, that of requiring the supreme court to 
lay down the rules of practice, supplementing the act. 

There is another situation which is more difficult, for 
there are states in which there are no courts between the 
justices of the peace and the circuit courts, except probate 
courts and special courts in the larger towns and cities. In 
such states there are many counties on which the benefits 
of small claims procedure cannot be conferred but which 
must be reached through court reorganization or by some 
form of conciliation if any solution is to be found. 

The North Dakota conciliation act, passed in 1921, 
which copied in many respects the conciliation provisions of 
the Norwegian law, was expressly designed to bring to the 
people of the most sparsely settled districts, as ~" as 
those in the towns, the benefit of procedure which would 
resolve a good many of their small controversies. The op- 
eration of the law was placed in the hands of the District 
Court judges, who were required to appoint conciliators and 
supervise their work. To give the conciliators assurance of 
a field of usefulness it was provided that an attempt should 
be made to secure adjustment by conciliation before suit 
should be commenced, except when attachment or some other 
summary remedy was sought. To protect litigants against 
the inexperience of lay officials—assuming that most con- 
ciliators would not be lawyers—it was provided that ac- 
quiescence in a settlement should be wholly optional with 
the parties. The plan is practically the same as that which 
has operated with great success in Norway for over a cen- 
tury. The differences are these, that in North Dakota the 
law applies only to claims under $200 and the conciliators 
are appointed by a judge, whereas in Norway there is no 
limit to the amount sought to be recovered, and the con- 
ciliators are elected. 

The North Dakota experiment is not yielding as good 
results as was hoped for by its proponents. The law should 
be amended to exempt claimants not residing within a rea- 
sonable distance from the defendants, as is done in the 
lowa conciliation statute enacted subsequently, and it might 
be desirable to further imitate the Iowa act in exempting 
claims arising upon written instruments. 

Aside from these needs the North Dakota law obviously 
suffers from factors not easily reconciled. It is directly 
hostile to the interests of the hundreds of justices of the 
peace whose fees are menaced and it is viewed with jealousy 
by many lawyers. There is reason to believe that the 
supervision by District Court judges is in many instances 
perfunctory. ; 

Iowa’s Optional Plan 


At the present time the experiment must be watched 
with sympathetic interest. And it will be several years, 
probably, before the variant measure adopted in 1923 in 
lowa will disclose its worth. This act permits judges of 
courts of record to adopt its provision at will. Where 
adopted the judge may make appropriate rules, may appoint 
conciliators and may himself serve as conciliator. Special 
proceedings and claims arising upon written instruments 
are excepted, as well as all claims exceeding $200. The ex- 
treme flexibility of the act is further illustrated by the pro- 
vision that rules shall be adopted by judges accepting the 
law for the speedy and informal hearing of small causes 
which are not adjusted at the private conciliation hearings. 

The Committee is advised that the law will before long 
be adopted and given a trial in at least one jurisdiction 
This will mean administration in a friendly environment 
If it works well there will be adoption elsewhere as the 
public demand it and the judges are persuaded of its worth 


It appears entirely safe to recommend the Iowa oy 
tional plan for states which have no county courts preside; 
over by qualified judges. 

One other instance of an effort to meet this centra 
problem deserves mention. In the Municipal Court of Nev 
York City in 1917, under rules of court, both conciliatio 
and arbitration, as a means for simplifying and economizing 
procedure, were offered as an option. There appears 
have been no attempt to give these rules life. The cou 
sits in many branches distributed throughout the city. T: 
make a success of the rules the various clerks’ offices wou 
have had to instruct claimants in the appropriate steps. A, 
parently this was never attempted and there is no recor 
of any application for the court’s assistance under the rules 
This failure illustrates very forcibly the need for surroun 
ing this informal procedure with a proper environment 
In the more cohesive and centralized Cleveland Municipa 
Court the experiment was a success from the first day 
Those demanding less than $35 entered court by way oi 
the conciliation rules. They were not given an option. Bu 
they were satisfied by their treatment. 

No argument is needed to support enthusiastic work 
on the part of every lawyer to find a means for adjudicating 
small claims expeditiously and economically. At the pres 
ent time there is experience enough to warrant certat 
conclusions, namely: 

Conclusions 

1. Small claims procedure may be counted upon 
give good results in a state which has a court of recor 
of general jurisdiction in every county. 

2. Small claims procedure is equally applicable to the 
civil courts of municipal corporations having  salarie: 
judges learned in the law. 

3. In a state in which the judges of such courts a 
co-ordinated in an organization, even though a loose on¢ 
they can themselves exercise the rule-making power + 
establish procedure supplementary to the statute. Wher 
there is no such co-ordination the supreme court of the 
state, or the judicial council, may be required to make an 
amend the rules of procedure. 

4. Where these plans are inapplicable owing to th« 
absence of the needed courts the Iowa plan of conciliatio: 
and small claims procedure gives promise of usefulness. 

5. In cities having a trial bench resembling that 
Cleveland and Minneapolis a special tribunal may be desig 
nated by rule of court or by statute for informal procedur 
in the adjudication of small controversies. It may be called 
a small claims court or a conciliation court. Its procedura 
rules should be as brief as possible, leaving as great freedon 
as may be to the presiding judge. Resort to this branc! 
should not be optional with the claimant. 

6. Concerning the limit of jurisdiction in this field 
is not possible to be dogmatic. It is obvious, and experienc 
supports the expectation, that a higher percentage of suc 
cess and satisfaction is to be attained in the smaller claims 
A considerable increase in jurisdiction over $50, for ir 
stance, will mean a growing inclination to litigate the claims 
in the traditional manner, with a loss of time and an 1 
crease in cost. Further experience is needed in respect t 
this important matter. Something will depend upon the 
attitude of the local bar and the power of the bar to cor 
trol its membership. Of course if lawyers are rigidly ex 
cluded from such tribunals the amounts litigated should be 
kept down to a reasonable sum, possibly $100. 

7. Finally, the matter of excluding, or merely discou 
aging, the appearance of counsel, as a means for saving e* 
pense, cannot be arbitrarily determined. While in some 
places the morate of the bar will readily prevent unwar 
ranted intrusion, in other places rules or statutes may be 
needed. If the quality of the judges is what it should be« 
there will be a public confidence which will help to solve 
this problem. And long experience should also avail 
form a proper habit 
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